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PURPOSE

The purpose of thishill isto authorize a two-year pilot program in the cities of Los Angeles
and Oakland to permit law enforcement officers to remove the vehicles of people arrested for
first time prostitution related offenses.

Existing lawprovides that any person who maintains or comamispublic nuisance for which
the punishment is not otherwise prescribed, or witifully omits performing any legal duty
relating to the removal of a public nuisance, idtgwf a misdemeanor punishable by up to 6
months in the county jail and/or a fine up to $10@&nal Code § 372.)

Existing lawauthorizes a local county, city or city and coutatyadopt a five-year pilot program
for declaring a motor vehicle used in prostitutaord related offenses to be a nuisance. (Vehicle
Code § 22659.5.) An ordinance adopted pursuanetadle Code Section 22659.5 shall have the
following features:
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* Where the defendant is arrested and taken int@dysthe arresting officer may remove
the vehicle from a public highway or public landieTowner may retrieve the vehicle
through proof of registration and payment of aiie fees and costs. (Vehicle Code 88§
22651 and 22850 et seq.)

» The nuisance provisions apply only if the defendeat convicted of a specified
offense, or a lesser included offense as partpdéa bargain.

* The defendant can be ordered not to use the vedgelim for purposes of committing
prostitution or a related offense. Violation of Buan order may result in impoundment
of the vehicle for up to 48 hours.

Existing lawprovides that any person who maintains or comamispublic nuisance for which
the punishment is not otherwise prescribed or whiduy omits performing any legal duty
relating to the removal of a public nuisance idtgwf a misdemeanor punishable by up to six
months in the county jail and/or a fine up to $10@&nal Code § 372)

Existing lawprohibits any person from dumping or causing talbeped any waste matter,
including rocks or dirt, in or upon any public aryate highway or road, without the consent of
the owner, or in or upon any public park or othelblg property, without the consent of the state
or local agency having jurisdiction over the higlywaad, or property. The penalty is an
infraction with a penalty of $250-$1000 plus pepalésessments for a first offense. (Penal Code
§374.3)

Existing lawprovides that dumping commercial quantities ofteas violation of Penal Code
Section 374.3 is a misdemeanor, punishable by sapment in the county jail for up to six
months and a mandatory fine of between $1000 af@®8r a first conviction, between $3000
and $6000 for a second conviction, and between®&6d $10,000 for a third or subsequent
conviction. (Penal Code § 374.3(h).)

Existing lawdefines commercial quantities of waste as eitrestergenerated in the course of a
business or trade, or an amount equal to one galoit (Penal Code § 374.3 (h).)

Existing lawauthorizes the impoundment and, in specific irtancivil forfeiture of a motor
vehicle when the registered owner has multiple @ions for misdemeanor illegal dumping of
waste matter. (Vehicle Code § 23112.7.)

Existing lawstates notwithstanding any other provision of &awl except as provided in this
provision, a motor vehicle is subject to forfeita®a nuisance if it is driven on a California
highway by a driver with a suspended or revokeehige, or by an unlicensed driver, who is a
registered owner of the vehicle at the time of ionpdment and has a previous misdemeanor
conviction for driving on a suspended or revokedriise. (Vehicle Code 8§ 14607.6 (a).) 3)

Existing lawprovides that a peace officer may exercise diggréh a situation where the driver
without a valid license is an employee driving &ieke registered to the employer in the course
of employment. A peace officer may also exercisertion in a situation where the driver
without a valid license is the employee of a bada business establishment or is a person
otherwise controlled by such an establishment arehsonably appears that an owner of the
vehicle, or an agent of the owner, relinquishedspssion of the vehicle to the business
establishment solely for servicing or parking & tlehicle or other reasonably similar situations,
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and where the vehicle was not to be driven excepliractly necessary to accomplish that
business purpose. In this event, if the vehiclelmneturned to or be retrieved by the business
establishment or registered owner, the peace offiag release and not impound the vehicle.
(Vehicle Code § 14607.6 (c)(3).)

Existing lawprovides a registered or legal owner of recorthattime of impoundment may
request a hearing to determine the validity ofithpoundment, as specified. (Vehicle Code §
14607.6 (c)(4).)

Existing lawstates if the driver of a vehicle impounded, ac#ped, was not a registered owner
of the vehicle at the time of impoundment, or & diriver of the vehicle was a registered owner
of the vehicle at the time of impoundment but theget does not have a previous conviction for
driving on a suspended or revoked license, theclebhall be released pursuant to the Vehicle
Code and is not subject to forfeiture. (Vehicle €E@dL4607.6 (c)(5).)

This bill authorizes the cities of Los Angeles and Oaklancbhduct a 24-month pilot program
in which law enforcement officers may remove a gkhif it is used in the commission, or
attempted commission, of pimping, pandering, oicgation of prostitution.

The billrequires the city, if it elects to implement thi®pprogram, to take specified actions,
including, among others, offering a diversion peogrto prostitutes cited or arrested in the
course of the pilot program.

This bill authorizes removal only if the arrestee is the s@iner of the vehicle.

This bill requires the city, within six months of the contiae of the pilot program to issue a
report, as specified. The bill would repeal thes®visions on January 1, 2022. The report shall
include the following:
* The number of individuals cited, and the numbendividuals arrested, during the pilot
program for the commission, or attempted commissba crime;
* The number of vehicles impounded during the pitogpam because they were used in
the commission, or attempted commission, of a ¢rime
* The number of minor victims of a crime that law@eement encountered during the
course of the pilot program; and
* Whether the implementation of the pilot program acjed the number of citations or
arrests for commission, or attempted commissiom, @ime.

This bill provides that an ordinance adopted pursuant $ostigtion shall contain but not be
limited to, the following provisions:

* At the time of arrest, the person shall be notitieat his or her vehicle will be towed and
given information on how the vehicle may be retegyv

* The registered owner or his or her agent may regrike vehicle at any time.

* The registered owner or his or her agent is resplenfor all towing and storage fees
related to the seizure of a vehicle pursuant ® gbction.

» If a vehicle is not claimed by the registered ownghin 30 days the legal owner is a
motor vehicle dealer, bank, credit union, accepgararporation, or other licensed
financial institution legally operating in this &aor is another person who is not the
registered owner but holds a security intereshévehicle, the legal owner shall be
given notice that the car has been seized andlshgliven an opportunity to retrieve the
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vehicle. The vehicle shall be released to thellegaer upon payment of all towing and
storage fees due.

This bill provides that it shall not be construed to lirh# tuthority of any peace officer to
impound a vehicle pursuant to any applicable promisf this code.

COMMENTS
1. Need for This Bill
According to the author:

Under existing law, a city or county may pass atirance to tow a vehicle that is
used in the commission or attempted commissioh@ttimes of pimping,
pandering, and soliciting, or agreeing to engagermengaging in any act of
prostitution, only if the individual in question $ia prior conviction within the last
three years for one of the aforementioned crimefottunately, the requirement
that an individual have a conviction within thetldgee years should a local
government want to tow a vehicle is extremely peatdtic and counter-productive
for jurisdictions trying to tackle human/sex traking in an expedited manner. Not
only are vehicles left on the side of the roadhnwate driveways, in front of
homes, in neighborhoods, and in alley ways forredee periods of time, but
they're readily available for other individuals olved in sex trafficking rings to
pick up and resume trafficking at a moment’s notice

Furthermore often vehicles are used to transpotims of human/sex trafficking
making the vehicle a part of the crime. There ése ather criminal acts that take
place in vehicles, such as Johns physically asegulte victims using various
weapons. The Los Angeles Police Human TraffickiagkiForce Operations-
Valley Bureau made over 3,000 traffic citationgegards to commission or
attempted commission of the crimes of pimping, @aimg, and soliciting, or
agreeing to engage in, or engaging in any actastgution in 2016, however only
impounded 63 vehicles, leaving key evidence befongerpetrators to reclaim
after being detained.

2. O’Connell v. City of Stockton

In O'Connell v. City of Stocktof2007) 41 Cal.4th 1061 the California Supreme €Cour
overturned a Stockton ordinance allowing forfeittaehe city of any vehicle used to solicit
prostitution or to obtain or attempt to obtain cofied substances. The court held that the
ordinance was preempted by state law. As to thek8n drug forfeiture provisions, the court
ruled that the comprehensive nature of the Unif@wntrolled Substances Act, which includes
vehicle forfeiture (Health & Safety. Code § 1146%e&g.), manifest the Legislature's intent to
preclude local regulation. Further, the Stocktatirance conflicted with state law because it
provided for penalties in excess of those presdriethe Legislature. As to the prostitution
related forfeiture provisions, the court held tteet Vehicle Code preempted local ordinances.
Vehicle Code Section 21 expressly states thatdoal lauthority shall enact or enforce any
ordinance on the matters covered by [the VehicldeTanless expressly authorized therein.”
Vehicle Code Section 22659.5, subdivision (a), eatghe limits and requirements for local



AB 1206 (Bocanegra) Pages of 7

ordinances declaring vehicles used in the solionadf prostitution to be nuisances. Such
ordinances can only be enacted as five-year pitmyrams. Allowed ordinances can include
provisions ordering the defendant not to use thecle again and allowing forcible removal of
the vehicles. "Section 22659.5 contains no langulageever, that would allow a local entity
such as the City [of Stockton] here to seize amfitiioa vehicle that, through its use in soliciting
prostitution, has created a public nuisanc®:'Connell v. City of Stocktpsupra, 41 Cal.4th
1061, 1074.)

3. Brewster v Beck
The 9" Circuit released an opinion on June 21, 2017 énGhse of Brewster v. Beck.

The court held that the 30-day impoundment of ackeltonstitutes a “seizure”
requiring compliance with the Fourth Amendment.

Lamya Brewster loaned her vehicle to a driver wiuspended license. Los
Angeles Police Department (LAPD) officers stoppel driver, discovered the
suspension, and impounded the vehicle, relying en.\Code §14602.6(a)(1),
which authorizes impounding a vehicle when theeairhvas a suspended license.
Vehicles seized under this section must genera&ligddd in impound for 30 days.
Three days later, Brewster appeared at a heariiogebthe LAPD with proof that
she was the registered owner of the vehicle anddigt California driver’'s
license. Brewster offered to pay all towing andage fees that had accrued, but
the LAPD refused to release the vehicle before8theay holding period had
lapsed.

Brewster filed suit under 42 U.S.C. §1983, arguhmg30-day impound was a
warrantless seizure that violated the Fourth AmesrdmThe district court granted
the city’s motion to dismiss, finding the 30-daypound was a valid administrative
penalty.

The court of appeals reversed, holding that thed&@&pimpound of Brewster’s
vehicle was a seizure that required compliance thighFourth Amendment. That
the seizure of the vehicle was lawful at the outgzt not determinative. A seizure
is justified under the Fourth Amendment only to éxéent that the government’s
justification holds force. Thereafter, the govermtnmust cease the seizure or
secure a new justification. Here, although thaahgeizure had a legitimate public
safety purpose, that justification vanished wheevi&ter showed up with proof of
ownership and a valid driver’s license. Becausecityefailed to provide any
justification for the continued retention of her,dhe district court erred in
granting its motion to dismissBfewster v. Beck.C. No. 5:14-cv-02257-JGB-SP;
Summary of the case frofthe Recordedune 21, 2017
http://www.therecorder.com/id=1202790834632/Brewste
Beck?slreturn=20170528190128)

4. Current Procedures with Local Approval

Existing law authorizes local jurisdictions to atlopdinances declaring vehicles used in the
commission of prostitution to be impounded as diputuisance. Vehicle Code Section 22659.5
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was enacted in 1993 and allowed a local governtoenmipound a vehicle after a conviction for
prostitution, as specified, for up to 48 hours. A82 (Gotch), Chapter 485, Statutes of 1993,
declared legislative intent as follows:

The Legislature hereby finds and declares that ut@eRed Light Abatement Law
every building or place used for, among other ufl&yurposes, prostitution is a
nuisance which shall be enjoined, abated, and ptedeand for which damages
may be recovered. It is recognized that in mantamses vehicles are used in the
commission of acts of prostitution and that if #n@ehicles were subject to the
same procedures currently applicable to buildings@aces, the commission of
prostitution in vehicles would be vastly curtaild@dhe Legislature, therefore,
intends to enact a five-year pilot program in oreascertain whether declaring
motor vehicles a public nuisance when used in ¢imengission of acts of
prostitution would have a substantial effect ugoareduction of prostitution in
neighborhoods, thereby serving the local businessecs and citizens of our urban
communities.

In 2009, the pilot program was extended to be @wide program which permitted the same
provisions and procedures in this bill to be additg local ordinance through passage of AB 14
(Fuentes), Chapter 210, Statutes of 2009.

4. Pilot Would Allow Impound Upon a First Arrest

This bill would allow the cities of Los Angeles a@ékland to adopt an ordinance to create a
pilot project that would provide for the removalafehicle used in the commission or attempted
commission of pimping, pandering or soliciting. eldwner of the vehicle can retrieve the
vehicle upon payment of any towing and storagegdsar If the car is not picked up in 30 days
and there is a legal owner, the legal owner stetdtified and the legal owner can retrieve the
car.

5. Support
The California Police Chiefs Association suppolis bill stating:

Under existing law, a city or county may pass afir@ance to tow a vehicle that is
used in the commission or attempted commissiohettimes of pimping,
pandering, and soliciting, or agreeing to engagermengaging in any act of
prostitution, only if the individual in question $ia prior conviction within the last
three years for one of the aforementioned crime$ofttunately, the requirement
that an individual have a conviction within thetldgee years should a local
government want to tow a vehicle is extremely peatdtic and counter-productive
for jurisdictions trying to tackle human/sex traking in an expedited manner. Not
only are vehicles left on the side of the roadhnwate driveways, in front of
homes, in neighborhoods, and in alley ways forredee periods of time, but they
are readily available for other individuals invalv sex trafficking rings to pick
up and resume trafficking at a moment’s notice.
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6. Opposition
The California Attorneys for Criminal Justice oppeghis bill stating:

As amended this measure authorizes the City ofArmgeles and Oakland to adopt a
pilot program that would allow a police officerttmw the vehicle of

anyonearrested for specified offenses including the solicitatioin

prostitution. There have been many legislativeresfin recent years to expand the
authority of to tow and impound or remove vehicl®&gtwithstanding these bill
proposals, the 9th Circuit Court of Appeals haxalited a fundamental
constitutional principle when it comes to vehigigpoundments or removals
occurring upon arrest. According to the 9th Citctiey arger seunconstitutional.

In Miranda v. City of Cornelius (2005) 429 F.3d 888 court concluded that law
enforcement is precluded by the 4th Amendment.

The impoundment of an automobile is a seizure withe meaning of the Fourth
Amendment....A seizure conducted without a warieper se unreasonable under
the Fourth Amendmen{Miranda v. City of Cornelius, (2005) 429 F.3d 858)

TheMiranda court further explained that there is little justtion for impounding
vehicles at the time of arrest. The court wentmspecifically state that neither the
adoption of a local ordinance or a state legistatiould overcome the constitutional
protection afforded by the 4th Amendment.

We begin with the premise...that the decision to imqEbpursuant to of itself,
determine the reasonableness of the seizure umel&ourth Amendment, as applied
to the states by the Fourteenth Amendment. Thetigues this Court upon review
of a state-approved search or seizure is not wh#ikesearch (or seizure) was
authorized by state law. The question is rathestivdr the search was reasonable
under the Fourth AmendmeniMiranda v. City of Cornelius, (2005) 429 F.3d 858,
866; citing Sibron v. New York , (1968) 392 U.S.eM

In essence, thigliranda court requires an exception to the Fourth Amendmen
prohibition against unreasonable searches andrssizWnfortunately, AB 1206
does not incorporate any of the recognized exceptid herefore, any towing that
occurs pursuant to this bill would be in violatiohconstitutional protections.

-- END -



