SENATE COMMITTEE ON PUBLIC SAFETY
Senator Nancy Skinner, Chair
2017 - 2018 Regular

Bill No: AB 1541 Hearing Date: July 11, 2017
Author: Kalra

Version: June 29, 2017

Urgency: No Fiscal: No
Consultant: MK

Subject: Examination of Prospective Jurors

HISTORY
Source: California Public Defenders Association
Prior Legislation: None
Support: American Civil Liberties Union; Californi2istrict Attorneys Association; NJP
Consulting
Opposition:  None known
Assembly Floor Vote: 62 - 12
PURPOSE

The purpose of thishill isto require a trial judge to permit counsel for each party to conduct a
jury examination that is calculated to discover bias or prejudice with regard to the
circumstances of a particular case or the parties before the court and to make related changes.

Existing law establishes that in all criminal prosecutions,dbeused shall enjoy the right to a
speedy and public trial, by an impatrtial jury oé tstate, as provided. (U.S. Const., 6th Amend.)

Existing law establishes the Trial Jury Selection and Managéwet) which sets forth the rules
and procedures for the selection of jurors, anddhmation of trial juries for both civil and
criminal cases in all trial courts of the stat€ode of Civil Procedure 819 seq)

Existing law states that all persons are eligible and qualificde prospective trial jurors, except
the following:

a) Persons who are not citizens of the United States.

b) Persons who are less than 18 years of age.

c) Persons who are not domiciliaries of the Statealif@nia, as defined.

d) Persons who are not residents of the jurisdictiberain they are summoned to serve.

e) Persons who have been convicted of malfeasandéce or a felony, and whose civil
rights have not been restored.

f) Persons who are not possessed of sufficient kngelefithe English language, provided
that no person shall be deemed incompetent sodlguse of the loss of sight or hearing
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in any degree or other disability which impedesgheson’s ability to communicate or
which impairs or interferes with the person’s miil

g) Persons who are serving as grand or trial juroenincourt of this state.

h) Persons who are the subject of conservatorshipdd®©f Civil Procedure 8§ 203 (a).)

Existing law provides that no person shall be excluded frogilelity for jury service in the
State of California for any reason other than thessons provided in 3) above. (Code of Civil
Procedure 8203 (b).)

Existing law requires a trial jury to consist of 12 persongegt that in civil actions and
misdemeanor cases, the trial jury may consist ajrléhy number less than 12, upon which the
parties may agree. (Code of Civil Procedure §220.)

Existing law provides that to select a fair and impartial jurgivil jury trials, the trial judge

shall examine the prospective jurors. Upon conoedf the judge’s initial examination,
counsel for each party shall have the right to aranby oral and direct questioning, any of the
prospective jurors in order to enable counsel telligently exercise both peremptory challenges
and challenges for cause. (Code of Civil Proce@u2g2.5.)

a) Provides that during jury selection in civil triaburing any examination conducted by
counsel for the parties, the trial judge shouldpeliberal and probing examination
calculated to discover bias or prejudice with relgarthe circumstances of the particular
case. The fact that a topic has been includeldepudge’s examination should not
preclude additional nonrepetitive or nonduplicatiugstioning in the same area by
counsel.

b) The trial judge should allow a brief opening stagairby counsel for each party prior to
the commencement of the oral questioning phasieeofair dire process.

c) The scope of the examination conducted by coumsél Ise within reasonable limits
prescribed by the trial judge in the judge’s sodistretion. In exercising his or her
sound discretion as to the form and subject mafteoir dire questions, the trial judge
should consider, among other criteria, any uniqueomplex elements, legal or factual,
in the case and the individual responses or corafyjators which may evince attitudes
inconsistent with suitability to serve as a faidampartial juror in the particular case.
Specific unreasonable or arbitrary time limits shat be imposed in any case. The trial
judge shall not establish a blanket policy of agtilmit for voir dire.

d) The trial judge should permit counsel to condudt dore examination without requiring
prior submission of the questions unless a pagratbunsel engages in improper
guestioning. For purposes of this section, an foppr question” is any question that, as
its dominant purpose, attempts to preconditiorpttospective jurors to a particular
result, indoctrinate the jury, or question the pexgive jurors concerning the pleadings
or the applicable law. A court shall not arbitigor unreasonably refuse to submit
reasonable written questionnaires, the contentghath are determined by the court in its
sound discretion, when requested by counsel.qifesstionnaire is utilized, the parties
should be given reasonable time to evaluate th@reses to the questionnaires before
oral questioning commences. To help facilitatejting selection process, the judge in
civil trials should provide the parties with bottetalphabetical list and the list of
prospective jurors in the order in which they Wil called.
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e) In civil cases, the court may, upon stipulationcbynsel for all the parties appearing in
the action, permit counsel to examine the prospegtirors outside a judge’s presence.

Existing law provides that in a criminal case, the court sbatiduct an initial examination of
prospective jurors and may submit to the prospegtivors additional questions requested by the
parties as it deems proper. Upon completion otthet’s initial examination, counsel for each
party shall have the right to examine, by oral dindct questioning, any or all of the prospective
jurors. (Code of Civil Procedure §223.)

a) Allows the court, in the exercise of its discretitmlimit the oral and direct questioning
of prospective jurors by counsel.

b) Allows the court to specify the maximum amountiofe that counsel for each party may
guestion an individual juror, or may specify an r@ggte amount of time for each party,
which can then be allocated among the prospeainoeg by counsel.

c) Provides that voir dire of any prospective jurdrals where practicable, occur in the
presence of the other jurors in all criminal cageduding death penalty cases.
Examination of prospective jurors shall be conddaely in aid of the exercise of
challenges for cause.

d) Establishes that the trial court’s exercise otliscretion—in the manner in which voir
dire is conducted, including any limitation on tirae which will be allowed for direct
guestioning of prospective jurors by counsel anddatermination that a question is not
in aid of the exercise of challenges for cause—stwlcause any conviction to be
reversed unless the exercise of that discretiondgsgted in a miscarriage of justice, as
specified in Section 13 of Article VI of the Califoa Constitution.

Existing law establishes that a challenge is an objection rtathee trial jurors that may be taken
by any party to the action. (Code of Civil Procel§225.)

Existing law provides that a challenge to a prospective jlsonade by either a challenge for
cause or a peremptory challenge. (Code of CivitBdure §22%

Existing law provides that a challenge for cause may be forobiiee following reasons:
a) General disqualification—that the juror is disqtiad from serving in the action on trial.

b) Implied bias—as, when the existence of the facesasrtained, in judgment of law
disqualifies the juror.

c) Actual bias—the existence of a state of mind onpédue of the juror in reference to the
case, or to any of the parties, which will previbret juror from acting with entire
impatrtiality, and without prejudice to the substaintights of any party. (Code of Civil
Procedure §225.)

Existing law provides that—commencing on January 1, 2017—ifofiffense charged is
punishable with a maximum term of imprisonment o¢ gear or less, the defendant is entitled
to six and the state to six peremptory challendg€nde of Civil Procedure §231 (b).)
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Existing law requires the Judicial Council to conduct a stuhg on or before January 1, 2020,
to submit a report to the public safety committeesoth houses of the Legislature on the
reductions in peremptory challenges, includingrmitbe limited to, an examination of the
number of peremptory challenges used by the deferadal the state in misdemeanor jury trials,
a representative sample of the types of casegtht jury trial, and the resulting cost savings to
the courts. (Code of Civil Procedure 8231 (f).)

Existing law provides that parties are encouraged to subminhaform questionnaire to be used
with prospective jurors to help expedite the vaiegrocess. (Cal. Rules of Court, rule 3.1549.)

Existing law provides that for expedited jury trials, includijugy voir dire, each side will be
allowed five hours to present its case, includipgrong statements and closing arguments,
unless the court, upon a finding of good causewalladditional time. The amount of time
allotted for each side includes the time that ide spends on cross-examination. The parties
are encouraged to streamline the trial procesatiyirig the number of live witnesses. The goal
is to complete an expedited jury trial within twa@t days. (Cal. Rules of Court, rule 3.1550.)

Existing law requires the court to conduct a pre-voir dire eosifice, as provided. (Cal. Rules of
Court, rule 4.200.)

Existing law allows the court to require counsel to submit iting, and before the conference,
all questions that counsel requests the courtk@Bgrospective jurors. This rule applies to
guestions to be asked either orally or by writteesiionnaire. The Juror Questionnaire for
Criminal Cases (form MC-002) may be used. (CaleRof Court, rule 4.201.)

Existing law provides that the examination of prospective jsiiara criminal case should include
all questions necessary to insure the selecti@nfair and impartial jury. (Cal. Stds. Jud.
Admin., Standard 4.30 (a)(2).)

Existing law provides that the trial judge may want to uselim@r Questionnaire for Criminal
Cases (form MC-002), an optional form and is nt¢ned to constitute the complete
examination of prospective jurors, to assist ingkamination of prospective jurors and make the
initial examination of prospective jurors more efnt; provides that if the court chooses to use
form MC-002, its use and any supplemental questionst be discussed at the pre—voir dire
conference required by rule 4.200; and advisesgk@ising jurors based on questionnaire
answers alone is generally not advisable. (Cdk.Swud. Admin., Standard 4.30 (b).)

Existing law establishes that no judgment shall be set asidesw trial granted, in any cause, on
the ground of misdirection of the jury, or of timegroper admission or rejection of evidence, or

for any error as to any matter of pleading, ordoy error as to any matter of procedure, unless,
after an examination of the entire cause, includireggevidence, the court shall be of the opinion
that the error complained of has resulted in a anrgage of justice. (Cal. Const. Art. VI, Section
13.)

This bill deletes the existing Code of Civil Procedure $acki23.

Thisbill provides that to select a fair and impartial jurya criminal trial, the trial judge shall
conduct an initial examination of prospective jtor
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Thisbill provides that at the first practical opportunigfdre voir dire, the trial judge shall
consider the form and subject matter of voir duesiions. And the party may submit questions
to the trial judge.

Thisbill provides that upon completion of the trial judgeisial examination, counsel for each
party shall have the right to examine, by oral dimdct questioning, any of the prospective
jurors.

Thisbill provides that the scope of examination conducyecbiinsel shall be within reasonable
limits prescribed by the trial judge.

Thisbill provides that during any examination conducteddaynsel for the parties, the trial
judge shall permit liberal and probing examinatiafculated to discover bias or prejudice with
regard to the circumstances of the particular caske parties before the court.

Thisbill provides that the fact that a topic has been dedun the trial judge’s examination shall
not preclude appropriate follow up questioninghia same area by counsel.

Thisbill provides that the trial judge should permit colits&onduct voir dire examination
without requiring prior submission of the questiamiess a particular counsel engages in
improper questioning.

Thisbill provides that the trial judge shall not imposecegeunreasonable or arbitrary time

limits or establish an inflexible time limit polidpr voir dire. As voir dire proceeds, the trial
judge shall permit supplemental time for questigriyased on individual responses or conduct of
jurors that may evince attitude inconsistent withability to serve as a fair and impartial juror

in the particular case.

Thisbill defines an “improper question” as any questiol, #its dominant purpose, attempts
to precondition the prospective jurors to a patéicvesult or indoctrinate the jury.

Thisbill provides that in exercising his or her sound @ison, the trial judge shall consider all
of the following:

a) The amount of time requested by trial counsel.

b) Any unique or complex legal or factual elementthie cased.

c) The length of the trial.

d) The number of parties.

e) The number of withesses.

Thisbill provides that voir dire of any prospective jurshsll, where practicable, take place in
the presence of the other jurors in all criminaesy including death penalty cases. Examination
of prospective jurors shall be conducted only thafithe exercise of challenges for cause.

Thisbill provides that the trial judge shall, in his or Beund discretion, consider reasonable
written questionnaires when requested by counfsalquestionnaire is utilized, the parties shall
be given reasonable time to evaluate the respaashes questionnaires before oral questioning
commences.
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Thisbill provides that to help facilitate the jury selentrocess, the court in a criminal trial
shall provide the parties with the list of prospezfjurors in the order in which they will be
called.

Thisbill provides that the trial judge’s exercise of disorein the manner in which voir dire is
conducted, including any limitation on the timetthal be allowed for direct questioning of
prospective jurors by counsel and any determindtiaha question is not in aid of exercise of
challenges for cause, is not cause for convictidpet reversed unless the exercise of that
discretion results in a miscarriage of justice.

COMMENTS
1. Need for This Bill
According to the author:

In any criminal trial where a person’s liberty tsséake, it is critical for both sides
to be able to ensure that each juror is fair anghitial. The recent reductions in
peremptory challenges and the common limitationproper attempts to examine
jurors in the courtroom strengthens the need forlAB1 in establishing guidance
that courts must consider that ensures parties fi#fieient information in juror
selection and allow adequate time to question @asge jurors during voir dire
for criminal trials.

Courtroom dynamics and possible lack of candomubgrg can make it difficult for
the attorneys and judge to make this determinatioaddition, the judge has the
discretion to limit the examination of prospectjueors, and it is not uncommon
for judges to limit the attorneys to a total of 3@-minutes for their voir dire of the
entire jury panel. AB 1541 clarifies the law andm#s counsel to “liberal and
probing examination” of prospective jurors to digeobias or prejudice and
prohibits unreasonable or arbitrary time limitsaageneral court policy by the
judge.

During the voir dire process, peremptory challerayesoften used by attorneys on
both sides to ensure fairness by allowing thenxtuse jurors who they suspect,
but cannot prove, are harboring biases. As pati@P016-17 Public Safety Budget
Trailer bill, SB 843, Chapter 33, Statutes of 20th&, number of peremptory
challenges allowed to be used by both the prosmtaind defense in criminal
misdemeanor trials was reduced from ten to sixs $kgnificantly curtails the

ability of counsel to remove jurors who may notdtse to render a fair and
impartial verdict.

Collectively, the policy set by reducing peremptohallenges and the limitations
commonly imposed on attorneys in their attempisroperly examination a
prospective juror create significant challengesafitorneys on both sides to select a
fair and impartial jury.

The voir dire procedures in AB 1541 will help eresarfair and impartial jury and
therefore a fair trial.
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Just last month, the United States Supreme Couidel@ Pena-Rodriguez v.
Colorado (2017) 580 U.S. __ [2017 WL 855760]the course of vacating the
defendant’s conviction because a juror’s racias lmdected the jury deliberations
and verdict, the high court observed that “[t|heatages of careful voir dire” are
designed to prevent racial bias. That observatpplies with equal force to all
kinds of bias. And just last year, the CaliforBiapreme Court reversed two death
penalty cases more than 15 years after lengthg tiecause the trial judges failed
to conduct oral voir dire. (People v. Zaragozal@QlL Cal.5th 21, 36-41; People
v. Covarrubias (2016) 1 Cal.5th 838, 866.) Thkufaiof the trial courts in these
cases to take the time to elicit the relevant apigiof the respective jurors has
delayed justice for defendants and victims, anddcbhave been avoided had the
trial judges simply taken the time to allow the g@outors and defense counsel a
reasonable amount of time to voir dire the potéjii@rs on these important
issues.

2. The Sixth Amendment

A hallmark of the American legal system is the titgha jury trial. “The purpose of a jury is to
guard against the exercise of arbitrary power—t&eravailable the commonsense judgment of
the community as a hedge against the overzealousstetken prosecutor...or perhaps [the]
overconditioned or biased response of a judgé&dylor v. Louisiana (1975) 419 U.S. 522, 530.)

Specifically, the Sixth Amendment of the Unitedt8saConstitution requires that a criminal
defendant be afforded not just with a jury, butwan impartial one. As Chief Justice John
Marshall has described, “[t]he great value of tired by jury certainly consists in its fairness and
impartiality. Those who most prize the institutigmize it because it furnishes a tribunal which
may be expected to be uninfluenced by an unduedbiee mind...The jury should enter upon
the trial with minds open to those impressions Wwhie testimony and the law of the case ought
to make, not with those [preconceived] opinionsclihwill resist those impressions.Uiited
Satesv. Burr (1807) 25 F.Cas. 49, 50.)

3. Voir Dire and Peremptories

Juries are selected by a court process known aslvei During voir dire, prospective jurors are
seated in the jury box and are asked—in front b&oprospective jurors and the public—a series
of questions to determine their competence anddgno serve as jurors. During voir dire,
parties (and their attorneys) will consider thedaand evidence involved in that particular case
and compare and contrast that to the backgrounegpetience of a prospective juror. It is
hoped that during voir dire—through various quastiposed by the court and attorneys—that
the prospective jurors will provide verbal and narbal cues that will reveal information about
a prospective juror’s life, background, and expeses, demonstrating whether a prospective
juror is biased or suitable to serve. Not surpghi, the best jury is one that consists of persons
who have a wealth of experiences and varying petsqgs of the world. A jury that includes a
wide spectrum of the community helps to ensuretti@jury’s deliberation (and verdict)
ultimately reflects that community.

A juror who is incompetent, incapacitated, or behsgy be excused for cause. For example, a
prospective juror who does not possess sufficiantedge of the English language would
likely be excused for cause. Additionally, a juvath a familial or employment relationship
with one of the parties or witnesses is considérdthve an implied bias, and could be excused
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for cause. Furthermore, a juror who reveals duguegstioning that he or she has already pre-
judged the matter may also be excused for cauggaumds of actual bias.

Generally, a juror who testifies that he or shefeanty apply the jury instructions will meet the
legal standard of being unbiased. However, if sugror is nevertheless suspected of being
biased or not suitable to serve, a party or atiooa® use a peremptory challenge to remove that
juror.

In 2016, the Budget Act included a public safegyiér bill that included a reduction in the
number of peremptory challenges in misdemeanorigahecases from ten to six. In support of
this reduction, the Judicial Council noted (in kh&imilar to budget trailer language) that
reducing peremptory challenges would reduce castscand improve juror satisfaction.
Similar language had been in a number of bills ¢theryear with support from the Judges
Association and opposition from the California DigtAttorneys Association and the California
Public Defenders Association.

4. Adequate Time to Examine Jurors

This bill will require the judge to give the pros#ion and defense in a criminal trial to be given
time to examine jurors to determine if there isstwa prejudice with regards to the particular
case. The bill further requires ttr@al judge to permit supplemental time for quesing based
on-individual responses or conduct of jurors thaymvince attitudes inconsistent with
suitability to serve as a fair and impartial junothe particular case. The trial judge, in hiher
sound discretion, should consider the use of redderwritten questionnaires for jury
examination when requested by counsel. The billldvalso require the court to provide the
parties with the list of prospective jurors in treler in which they will be called to help
facilitate the jury selection process.

-- END -



