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PURPOSE

The purpose of thishill isto expand the crime of looting to encompass when the conduct
occursduring an evacuation order, as defined.

Existing law defines “burglary” as entering a residential or aoencial building with the intent
to commit a felony or a theft once inside. (Pead€ § 459.)

Existing law divides burglary into two degrees. First degreglary is burglary of an inhabited
dwelling. All other burglaries are second degremlary. (Pen. Code, 8§ 460.)

Existing law divides theft into two degrees, petty theft anangrtheft. (Pen. Code, § 486.)

Existing law defines grand theft as when the money, laborealrar personal property taken is
of a value exceeding $950 dollars, except as spdcif{Pen. Code, § 487.)

Existing law provides that every person who commits second-edgyueglary during and within
an affected county in a "state of emergency" doedl emergency" resulting from an
earthquake, fire, flood, riot, or other naturahmenmade disaster is guilty of looting, punishable
as a misdemeanor, or as a county jail-eligiblerfgldPen. Code § 463, subd. (a).)
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Existing law states that in addition to whatever custody i€md for a violation of subdivision
(a) of Penal Code section 463, the court, in ksmition, may require any person granted
probation to serve up to 240 hours of communityiserin any program deemed appropriate by
the court, including any program created to rebthillcommunity.1pid.)

Existing law provides that every person who commits the crimgrahd theft, as defined in
Section 487 or subdivision (a) of Section 487agepxgrand theft of a firearm, during and within
an affected county in a "state of emergency" doedl emergency" resulting from an
earthquake, fire, flood, riot, or other naturabanatural disaster is guilty of looting, punishable
as a misdemeanor, or as a county jail-eligiblerfel¢Pen. Code 8§ 463, subd. (b).)

Existing law provides that every person who commits the crifigrand theft of a firearm, as
defined in Section 487, during and within an akelctounty in a “state of emergency” or a
“local emergency” resulting from an earthquakeg,fitood, riot, or other natural or unnatural
disaster shall be guilty of the crime of lootingnpshable by imprisonment in the state prison.
(Ibid.)

Existing law provides that every person who commits the crimgettfy theft during and within
an affected county in a "state of emergency" doedl emergency" resulting from an
earthquake, fire, flood, riot, or other naturahmenmade disaster is guilty of a misdemeanor,
punishable by imprisonment in a county jail for swnths. (Pen. Code, § 463, subd. (c).)

Existing law defines “state of emergency” as “conditions whizhyeason of their magnitude,
are, or are likely to be, beyond the control of$kevices, personnel, equipment, and facilities of
any single county, city and county, or city anduieg|the combined forces of a mutual aid
region or regions to combat.” A state of emergesxgts from the time of the proclamation of
the condition of the emergency until terminatedobyclamation of the Governor or by
concurrent resolution of the Legislature declaitrag an end. (Pen. Code § 463, subd. (d).)

Existing law defines “local emergency” as “conditions which,regson of their magnitude, are,
or are likely to be, beyond the control of the g8, personnel, equipment, and facilities of any
single county, city and county, or city and require combined forces of a mutual aid region or
regions to combat.” A local emergency exists ftbimtime of the proclamation of the condition
of the emergency by the local governing body uetininated, as specified. (Pen. Code § 463,
subd. (d).)

This bill expands the crime of looting to encompass wherdhduct occurs during an
evacuation order.

This bill defines “evacuation order” as “an order from thev&nor, or a county sheriff, chief of
police, or fire marshal, under which persons suliethe order are required to relocate outside
of the geographic area covered by the order daa iomminent danger resulting from an
earthquake, fire, flood, riot, or other naturahmenmade disaster.”
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COMMENTS

1. Need for This Bill

According to the author:

During the Oroville Dam incident, local law enfongent issued a state of
emergency and mandatory evacuation orders for cantiesinear Lake Oroville.

. ... There was a significant 6 — hour delay leetmvwhen the evacuation was
ordered and when Governor Brown proclaimed Orovltate of Emergency.
Crimes committed during this time gap would noeree any additional
reprimand and many would be considered misdemeanors

AB 1595 seeks to discourage this type of activitythose who commit second-
degree burglary during and in an affected county ‘istate of emergency” or
under an “evacuation order”.

2. Evacuation and Emergency Orders

State and local governments have police powershwikithe inherent power to enact laws that
protect the order, safety, and health of societyesE powers include the power to regulate
movement of people and property, such as mandat@guations during an emergency. The
California Emergency Services Act defines an “erapoy” as “. . . conditions of disaster or of
extreme peril to the safety of persons and propertycaused by such conditions as air pollution,
fire, flood, storm, epidemic, riot, drought, sudderd severe energy shortage, plant or animal
infestation or disease, . . . or an earthquakettwer conditions. . . .” (Gov. Code, 8§ 858(¢q.)

According to the California Office of Emergency @ees, there are four different means for
imposing a mandatory evacuation:

+ Law enforcement-led evacuation:

Penal Code section 409.5 authorizes officers ohtgleway patrol, police departments,
marshal’s office or sheriff's office and certairhet statutorily designated law
enforcement officers to close an area wheneveetisea menace to public health or
safety.

Although section 409.5 is often utilized during egeancies, it is not clear whether it
authorizes law enforcement to remove persons whie wehin the area prior to its
closure. Further, only those officers specificalymed in the statute may enforce it.

Penal Code section 409.6 authorizes officers ohtgleway patrol, police departments,
marshal’s office or sheriff's office and certairhet statutorily designated law
enforcement officers to close an area wheneveetisea menace to public health or
safety caused by an avalanche or the potentiarf@valanche.

Section 409.6 expressly provides for the use faeable force to remove persons from
an area that has been ordered closed pursuanttiors¢09.6.
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* Proclaim a state of local emergency:

Even though a local governing body has inherentpgowers to protect the health and
safety of its people, Government Code § 8558(c)&8630 authorize the local
governing body to proclaim a “state of local emei@e pursuant to the Emergency
Services Act.

When a “state of local emergency” has been proddirthe local governing body may
issue orders and regulations “necessary to prdeidine protection of life and
property.”88 An order for mandatory evacuation vebloé authorized under that section.
Failure to comply with such an order is a misdemse@noviding imprisonment for up to
six months and/ or a fine of up to $1,000.

The advantage of this approach is that local cbatrd coordination are maintained.
» Enact local ordinances:

Although the police power are primarily legislatiaegoverning body of a political
subdivision is not required to promulgate speatiiles or ordinances to be enacted prior
to a particular incident. The reason for this isfioid: First, it is neither practical or
possible to envision every type of incident thatldarequire a restriction on the
movement of people or property. Second, the proatem of an emergency by the local
governing body allows for flexibility in enactingles. For example, an official
designated by the governing body may proclaim allemergency, after which it does
not need to be ratified by the governing body fren days.

If the local governing body wishes to empower dipalar official with the authority to
proclaim an emergency, this should be done by ardia prior to a potential emergency.
This provides for a smoother transition than waatlierwise normally exist under
emergency circumstances.

In preparation for an emergency response, a gawgbody could adopt, by ordinance,
emergency standby orders for evacuations, quaemtourfews and other restrictions on
the right to travel. These ordinances may be diidtidbecome effective upon the
proclamation of a local emergency.

One advantage offered by this method is that tipeoggiate authorities will immediately
be empowered to act upon the proclamation of d Ero@rgency, reducing response
time, and allowing for preplanning of an emergerasponse.

* Proclaim a state of emergency:

The Governor may proclaim a “state of emergencyfiiy a “state of emergency” the
Governor has complete authority over all state eigsrand the right to exercise all

police powers vested in the State, including tseasice of such orders and regulations as
deemed necessary.”
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The Governor may also amend or rescind existingrsrdnd regulations. The Governor
may suspend any regulatory statute, any statuseibéng the procedure for conducting
state business, or the orders, rules, or reguatibany state agency.

Local public officials and employees are requiredender all possible assistance to the
Governor during a “state of emergency.” The ordog) orders, and regulations of a
political subdivision continue in effect during tate of emergency unless suspended or
superseded by an order issued by the Governor.

Thus, the Governor may choose to either assumemsagplity for the issuance of
mandatory evacuation orders or abide by the mandat@cuation orders issued by the
affected political subdivision.

If a governing body issues a local proclamatioemkrgency, it is preferable to issue the
proclamation at the earliest possible time sincewlill authorize the local governing
body to issue “orders and regulations necessagoyawaide for the protection of life and

property.”

Local ordinances remain in effect even if a “Stwt&mergency” is proclaimed by the
Governor unless the Governor orders the local artie suspended or superseded.98 The
Governor may permit local governing bodies to ammito exercise their emergency
powers and to issue orders and regulations evergtha “State of Emergency” is
proclaimed.

(Footnotes omitted;egal Guidelines for Controlling Movement of People and Property During
an Emergency, California Office of Emergency Services (July @3%p. 33-35.)

3. Burglary in General

A burglary takes place when a person enters aihgilol other enclosure, including a vehicle,
with the intent to commit larceny. (Pen. Code, 8.3&xisting law defines burglary of a
residence or inhabited dwelling as first degreeaylamy; all other types of burglary are second
degree. (Pen. Code, 8§ 460.) First degree burgdgyynishable by imprisonment in the state
prison for two, four or six years; second degresglauy is punishable as either a misdemeanor
with up to one year imprisonment in county jail,asra felony with imprisonment in the county
jail for 16 months, or 2 or 3 years. (Pen. Codé68.) Looting is when burglary occurs during a
declared state of emergency or local emergency asitimes of earthquake, fire, flood, riot, or
other natural or manmade disaster. (Pen. Code3§ #B6e punishment for looting is an alternate
felony-misdemeanorllgid.) When looting does not involve entering a buitdor other

enclosure with the intent to commit larceny, it teneither petty theft looting (property taken is
valued at $950 or less) or grand theft looting genby taken is valued at more than $950 or the
property taken is a firearm). (Pen. Code, 8§ 46Bdsu(b) and (c).)

4. Argument in Support
The Peace Officers Research Association of Caldgthe sponsor of this bill, states:
Current law makes a person who commits 2nd-degregldry or grand theft, as

defined, during and within an affected county istate of emergency or a local
emergency, as defined, resulting from an earthqualkeflood, riot, or other
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natural or manmade disaster guilty of the crimiofing, punishable by
imprisonment in a county jail, as specified, exdaaghe case of grand theft of a
firearm, where the crime of looting is punishabyermprisonment in state prison.
This bill would make an order resulting from oneloé above-described disasters
guilty of the crime of looting or a misdemeanorpedtively.

This bill is crucial in protecting the property aresidences of citizens living in
the state of California. AB 1595 will make it pddsi for local law-enforcement
to charge criminals who prey on citizens who havieave their homes due to a
natural disaster or an evacuation order whichsigad by local government with
an enhancement for committing criminal acts sucstealing from others during
such a disaster. Current law indicates enhancerfikatthese cannot be charged
until the governor declares a state of emergencthfocity or region.

4. Argument in Opposition
According to the California Public Defender’'s Assion:

AB 463 amends Penal Code sections 463 regardirgidrigs and certain thefts.
Current law defines ‘looting’ as second-degree lauygduring states or
emergency or local emergency caused by ‘earthquia&eflood, riot, or other
manmade disaster....” AB 1595 would expand thainiedn to include areas
under evacuation order from the ‘Governor, or antpsheriff, chief of police, or
fire marshal, under which persons subject to tlieoare required to relocate
outside the geographic area....’

Current law adequately deals with the criminal agrtdn question.

-- END —



