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PURPOSE

The purpose of thishill isto establish afive year pilot program in six counties, requiring the
judge to make a finding of probable cause that a crime has been committed when an out of
custody defendant is facing a misdemeanor charge, upon request by the defendant.

Existing law requires that if the defendant is in custody attiime they appear before the
magistrate for arraignment and, if the public offems a misdemeanor to which the defendant
has pleaded not guilty, the magistrate, on motfocoansel for the defendant or the defendant,
shall determine whether there is probable caubelieve that a public offense has been
committed and that the defendant is guilty ther@eénal Code, § 991 (a).)

Existing law requires the determination of probable cause tmad@e immediately unless the
court grants a continuance for good cause notdeaxkthree court days. (Penal Code, § 991(b).)

Existing law provides that in determining the existence of pldé cause, the magistrate shall
consider any warrant of arrest with supportingdafits, and the sworn complaint together with
any documents or reports incorporated by referémaeto, which, if based on information and
belief, state the basis for such information, or ather documents of similar reliability. (Penal
Code § 991 (d).)

Existing law provides that if, after examining these documethis court determines that there
exists probable cause to believe that the deferfdetommitted the offense charged in the
complaint, it shall set the matter for trial. (PeGade § 991(e).)
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Existing law requires the court dismiss the complaint and disgdthe defendant if it determines
that no probable cause exists. (Penal Code, §f91 (

Existing law allows the prosecution to refile the complainthwit15 days of the dismissal of a
complaint pursuant to Penal Code section 991. (Revde, § 991 (g).)

Existing law states that a second dismissal pursuant to tbigseds a bar to any other
prosecution for the same offense. (Penal Code 1§199)

Existing law requires that when a defendant is arrested, tteetodbe taken before the magistrate
without unnecessary delay, and, in any event, wil@ hour, excluding Sundays and holidays.
(Penal Code § 825 (a)(1).)

Existing law requires that the 48 hour limitation for arraigmke extended when:

* The 48 hours expire at a time when the court irctvlihe magistrate is sitting is not in
session, that time shall be extended to includeltination of the next court session on
the judicial day immediately following.

* The 48-hour period expires at a time when the dousthich the magistrate is sitting is
in session, the arraignment may take place atiareyduring that session. However,
when the defendant's arrest occurs on a Wednes$@ayte conclusion of the day's court
session, and if the Wednesday is not a court hglidi@ defendant shall be taken before
the magistrate not later than the following Frididyhe Friday is not a court holiday.
(Penal Code, § 825 (a)(2).)

Existing law allows after the arrest, any attorney at law Edito practice in the courts of record
of California, at the request of the prisoner oy ezlative of the prisoner, visit the prisoner. Any
officer having charge of the prisoner who willfullgfuses or neglects to allow that attorney to
visit a prisoner is guilty of a misdemeanor. Anfiadr having a prisoner in charge, who refuses
to allow the attorney to visit the prisoner wheopger application is made, shall forfeit and pay
to the party aggrieved the sum of five hundredaisl{$500), to be recovered by action in any
court of competent jurisdiction. (Penal Code § 825

Existing law requires the time specified in the notice to apjpesat least 10 days after arrest
when a person has been released by the officeraafest and issued a citation. (Penal Code, §
853.6(b).)

This bill establishes a Pilot Program for five years incaidnties to be selected by five-member
committee.

This bill specifies the members of the committee will bected as follows:
a) One member selected by the California Publiebaérs Association.

b) One member selected by the California Distrittbeys Association.
c) One member selected by the Judicial Council.

d) Two members selected by the Governor.

This bill specifies that the County of Los Angeles shalinotuded in the pilot project.
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This bill specifies that the following arraignment procegdusd! apply in the pilot project

counties:

a) When the defendant is out of custody at the timer she appears before the magistrate for
arraignment and the defendant has plead not goillymisdemeanor charge, the magistrate,
on motion of counsel for the defendant or the dedetis own motion, shall determine
whether there is probable cause to believe thatéfendant committed a criminal offense.

b) The determination of probable cause shall beenmadhediately, unless the court grants a
continuance for a good cause not to exceed thnee days.

c) In determining the existence of probable catreemagistrate shall consider any warrant of
arrest with supporting affidavits, and the swormetaint together with any documents or
reports incorporated by reference, or any otheun@nts of similar reliability.

d) If the court determines that no probable causs< it shall dismiss the complaint and
discharge the defendant.

This bill specifies that if the charge is dismissed, thesgeation may refile the complaint within
15 days of the dismissal.

Thisbill states that a second dismissal based on laclobaple will bar any further prosecution
for the same offense.

This bill requires the Department of Justice (DOJ) to p@wuidormation to the Assembly
Committee on Budget, The Senate Committee on BuatgktFiscal Review, and the appropriate
policy committees of the Legislature regarding iempéntation of the pilot program, including
the number of instances that a prompt probableecdetermination made to an out of custody
defendant facing a misdemeanor charge resultdteideéfendant’s early dismissal.

Thisbill has a sunset date of July 1, 2022.
RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past several years this Committee hasisized legislation referred to its jurisdiction

for any potential impact on prison overcrowdinginiful of the United States Supreme Court
ruling and federal court orders relating to theéessaability to provide a constitutional level of
health care to its inmate population and the rdlesue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutpagvisional measure necessary to ensure that
the Legislature does not erode progress in redumiisgn overcrowding.

On February 10, 2014, the federal court orderedfd@aia to reduce its in-state adult institution
population to 137.5% of design capacity by Febri&y2016, as follows:

» 143% of design bed capacity by June 30, 2014;
* 141.5% of design bed capacity by February 28, 2848;
» 137.5% of design bed capacity by February 28, 2016.

In December of 2015 the administration reported aisa'of December 9, 2015, 112,510 inmates
were housed in the State’s 34 adult institutiorfsictyamounts to 136.0% of design bed
capacity, and 5,264 inmates were housed in outadé-$acilities. The current population is
1,212 inmates below the final court-ordered popoabenchmark of 137.5% of design bed
capacity, and has been under that benchmark seloeidry 2015.” (Defendants’ December
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2015 Status Report in Response to February 10, @oddr, 2:90-cv-00520 KIJM DAD PC, 3-
Judge CourtColeman v. Brown, Plata v. Brown (fn. omitted).) One year ago, 115,826 inmates
were housed in the State’s 34 adult institutiorfsictvamounted to 140.0% of design bed
capacity, and 8,864 inmates were housed in outadé-$acilities. (Defendants’ December 2014
Status Report in Response to February 10, 2014r(t@9-cv-00520 KIM DAD PC, 3-Judge
Court,Coleman v. Brown, Plata v. Brown (fn. omitted).)

While significant gains have been made in redutiregprison population, the state must
stabilize these advances and demonstrate to tkeealezburt that California has in place the
“durable solution” to prison overcrowding “consistly demanded” by the court. (Opinion Re:
Order Granting in Part and Denying in Part DefetsidRequest For Extension of December 31,
2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-gedCourt,Coleman v. Brown, Plata v.
Brown (2-10-14). The Committee’s consideration of kilat may impact the prison population
therefore will be informed by the following quests

* Whether a proposal erodes a measure which haskagett to reducing the prison
population;

* Whether a proposal addresses a major area of mafbty or criminal activity for which
there is no other reasonable, appropriate remedy;

* Whether a proposal addresses a crime which isthjirg@ngerous to the physical safety
of others for which there is no other reasonablyrapriate sanction;

* Whether a proposal corrects a constitutional prolde legislative drafting error; and

* Whether a proposal proposes penalties which apoptionate, and cannot be achieved
through any other reasonably appropriate remedy.

COMMENTS
1. Need for This Bill
According to the author:

In 1975, the United States Supreme Court decide@grstein v. Pugh 420 U.S
103, that the 5th amendment right to due processned that a person arrested
without a warrant receive a “prompt” probable cadstrmination from an
impartial magistrate. That same year, the CalifoBupreme Court decided, in the
case of In re Walters 15 Cal3d 738, that Gersteis nding on California and
applied to misdemeanors as well as felonies. TIgeSupreme Court refined its
Gerstein v. Pugh decision by holding, in Countyroferside v. McLaughlin, that
“prompt” means within 48 hours, with no exceptian Weekends or holidays.

In 1980, after Gerstein and Walters, but before Biaihlin, this case law was
codified as to misdemeanants in custody, in Pende@ 991. This does not cover
misdemeanants at liberty. Misdemeanor defendahtsare out of custody are in a
uniquely disadvantageous position in the judicyatem because they have no
means of challenging “groundless or unsupportedgesd by way of a “prompt
probable cause determination” before an “impartiafjistrate.” Being that they
are not in custody, they cannot ask for a probealese hearing under Gerstein-
Walters-McLaughlin or under PC § 991. Being thatythre not charged with a
felony, they are not entitled to a preliminary hiegror a PC 8§ 995 motion. Being
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that they are not a civil litigant, they cannotigria motion for summary judgment
or a nonsuit.

Such a person must live under the cloud of suchgelsafor a prolonged period,
expending time and resources to prepare a def@mdg after they proceed to trial,
and after the prosecution completes its case,lmnask the judge to dismiss the
case for insufficient evidence under Penal CodéX8%nd § 1118.1. By then, not
only has the defendant expended almost all of deessary time and resources for
mounting a defense, but the court also has expeitgléche and resources,
including the time, attention, and personal samiff jurors who put their lives on
hold to attend the trial.

2. Prompt Probable Cause Hearing

In 1975, the United States Supreme Court decige@elistein v. Pugh (1975) 420 U.S 103, that
the 5th amendment right to due process requirddatparson arrested without a warrant receive
a “prompt” probable cause determination from andnipl magistrate. That same year, the
California Supreme Court decided, in the caskoé Walters (1975) 15 Cal.3d 738, that
Gerstein was binding on California and applied tsdemeanors as well as felonies. The U.S
Supreme Court refined iGerstein v. Pugh decision by holding, i€ounty of Riverside v.
McLaughlin (1991) 500 U.S. 44, that “prompt” means withinhtgirs, with no exception for
weekends or holidays. In 1980, after Gerstein ardt&ks, but before McLaughlin, this case law
was codified as to misdemeanants in custody, irmlR@éode section 991. Penal Code section 991
does not cover misdemeanants who are out of custody

3. Veto Message AB 696

Last year, AB 696 (Jones-Sawyer) allowed all outusftody defendants to ask for a
determination of probable cause at arraignmente@mr Brown vetoed that bill saying:

| am returning Assembly Bill 696 without my signegu

This bill would allow an out-of-custody misdemeandefendant to ask the court at
arraignment rather than at trial to determine wietr not probable cause exists.

| understand the potential benefits to a defenohahaving the court make this
determination earlier in the process. However jitiygact on the courts is unclear
and could well be significant. | would welcome aatiincarefully crafted pilot to
assess the impact of this proposal.

4. Pilot Project

This bill will set up a five year pilot project gvaluate the impact of probable cause
determinations at arraignment for out of custodigd@ants. The pilots will take place in Los
Angeles County and five other counties which shalkelected by a Committee. DOJ will
report on the implementation of the piolet projects
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5. Support
The sponsors of this bill the California Public Breflers Association believes:

AB 2013 would save money and time for county gosents who fund
prosecutors’ and public defense for indigents.pBration for a misdemeanor trial
requires investigation, subpoenaing of withesseagnsive discovery of the
opposing party’s evidence and often the filingegdl motions and analysis of
physical evidence and the employment of expertagges. The time and expense
for this preparation could be obviated if the caxotild make a probable cause
determination washing out weak and baseless cas@searly stage.

AB 2013 would prevent jurors from sitting through entire misdemeanor trial
only to feel that their time has been wasted bgseless case. Even if the
misdemeanor trial judge suspects that the casebmayeak, the judge has not
power to make that determination before trial. Jutgye must wait for the
prosecution to conclude its case at trial beforeay rule on the sufficiency of
evidence under the authority granted to the coutien Penal Code section 1118
1. By then the court has expended virtually al tsources involved in a full
trial.

AAB 2103 will provide the courts with the authority efficiently handle
thousands, perhaps tens of thousands of new misthemrsecreated by
Proposition 47. It will amend Penal Code sectiét ¥ allow courts to make
probable determination for out of custody misdernoesias well as custody
misdemeanors.

Finally, AB 2013 will prevent unnecessary streggression and expense for
innocent people who have wrongly arrested and euangth misdemeanors. The
disruption of an individual’s life when under thieaslow of a criminal charge can
be enormous. They must take time from their wockosl or other activities.
They face the anxiety of being charge with a crimehe face of such demands,
some innocent defendants are forced to take a™dataler than risk losing a ob
or failing their school work.

6. Opposition
The California District Attorneys Association oppsshis bill stating;

In vetoing a substantively similar bill last ye&B 696), Governor Brown noted
that he “would welcome a small, carefully crafteldfto assess the impact of
this proposal.”

Unfortunately, the pilot program envisioned by A&L3 is neither small, nor
carefully crafted. Instead, this is simply a pglahange affecting six counties
(including the largest single unified trial countthe United States) with a five
year sunset date, after which the Legislature wostdnsibly seek to impose the
policy on the entire state, as was the intent of6®B. While the bill requires

the Department of Justice to report to the Legistabn the number of
dismissals resulting from this new procedure, @us understanding that the
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Department of Justice does not currently trackitifrmation, nor do they have
a mechanism by which to do so.

Even if those logistical hurdles could be cleargd believe that this expansion
of PC 991 is unnecessary.

In Gerstein v. Pugh (1975) 420 U.S. 103, the United States Supremet®eld
that the Fourth Amendment provides in-custody didais with the right to a
prompt post-arrest determination of whether theqgrobable cause to believe
that he or she has committed a crime.

Following Gerstein, Penal Code section 991 was enacted "to be awsafig
against the hardship suffered by a misdemeananisuietained in custody, by
providing that a probable cause hearing will belheimediately, at the time of
arraignment..." People v. Ward (1986) 188 Cal.App.3d Supp. 11, 15, 17.) This
is evident from the plain language of PC 991 whiegins with "If the defendant
is in custody..." The deprivation of liberty for ardined defendant is the
hardship that PC 991 exists to protect against.aR@ut-of-custody defendant,
there is no such hardship.

To expand PC 991 to apply to out-of-custody defatgls to misunderstand the

entire purpose of PC 991, and would result in &olol trial court resources
being spent to remedy a hardship that arguably doesxist.

-- END -



