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PURPOSE

Thisbill adds human trafficking to thelist of target crimesin the offense of contacting or
communicating with a minor for the purposes of committing a further, specified crime.

Existing law specifies that\eery person who contacts or communicates with a minoattempts
to contact or communicate with a minor, who knowseasonably should know that the person
is a minor, with intent to commit any of the followg offenses involving the minor shall be
punished by imprisonment in the state prison fertdrm prescribed for an attempt to commit
the intended offense. The offenses included mdhbction are listed as follows: (Pen. Code 8§,
288.3, subd. (a).)

a) Kidnapping;

b) Kidnapping for ransom, reward, extortion, robbenyrape;
c) Rape;

d) Sexual penetration other than rape or sodomy;

e) Willful harm or injury to a child;

f) Sodomy;

g) Lewd and lascivious acts with a minor;
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h) Oral copulation;

i) Harmful matter sent to minor;

]) Forcible sexual penetration; and
k) Child pornography.

Existing law provides that the punishment for the offense ot&cting or communicating with a
minor is the same as an attempt to commit the cri(Ren. Code §, 288.3, subd. (a).) California
criminal law dictates that the punishment for agpem generally one half the sentence of the
completed crime. (Pen. Code § 664.)

Existing law specifies that "contacts or communicates with'llshelude direct and indirect
contact or communication that may be achieved patsoor by use of an agent or agency, any
print medium, any postal service, a common caagf@ommunication common carrier, any
electronic communications system, or any telecomaoations, wire, computer, or radio
communications device or system. (Pen. Code §3288bd. (b).)

Existing law provides that a person convicted of a violatioea@itacting or communicating with

a minor who has previously been convicted of aatioh the same offense shall be punished by
an additional and consecutive term of imprisonmerie state prison for five years. (Pen. Code
§, 288.3, subd. (c).)

Thisbill expands the crime of communicating with a mindhwine intent to commit specified
sexual offenses with the minor to include attengptmcontact or communicating with a minor
with the intent to commit human trafficking.

RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past several years this Committee hasisized legislation referred to its jurisdiction

for any potential impact on prison overcrowdingini¥ful of the United States Supreme Court
ruling and federal court orders relating to theéessaability to provide a constitutional level of
health care to its inmate population and the rdlesue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutpagvisional measure necessary to ensure that
the Legislature does not erode progress in redumiisgn overcrowding.

On February 10, 2014, the federal court orderedfd@aia to reduce its in-state adult institution
population to 137.5% of design capacity by Febrizd&y2016, as follows:

» 143% of design bed capacity by June 30, 2014;
* 141.5% of design bed capacity by February 28, 2848;
» 137.5% of design bed capacity by February 28, 2016.

In December of 2015 the administration reported aisa'of December 9, 2015, 112,510 inmates
were housed in the State’s 34 adult institutiorfsictyvamounts to 136.0% of design bed
capacity, and 5,264 inmates were housed in outadé-$acilities. The current population is
1,212 inmates below the final court-ordered popoabenchmark of 137.5% of design bed
capacity, and has been under that benchmark seloeidry 2015.” (Defendants’ December
2015 Status Report in Response to February 10, @oddr, 2:90-cv-00520 KIJM DAD PC, 3-
Judge CourtColeman v. Brown, Plata v. Brown (fn. omitted).) One year ago, 115,826 inmates
were housed in the State’s 34 adult institutiorfsictvamounted to 140.0% of design bed
capacity, and 8,864 inmates were housed in outadé-$acilities. (Defendants’ December 2014
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Status Report in Response to February 10, 2014r(t@9-cv-00520 KIM DAD PC, 3-Judge
Court,Coleman v. Brown, Plata v. Brown (fn. omitted).)

While significant gains have been made in redutiregprison population, the state must
stabilize these advances and demonstrate to tkeealezburt that California has in place the
“durable solution” to prison overcrowding “consistly demanded” by the court. (Opinion Re:
Order Granting in Part and Denying in Part DefetsidRequest For Extension of December 31,
2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-gedCourt,Coleman v. Brown, Plata v.
Brown (2-10-14). The Committee’s consideration of kilat may impact the prison population
therefore will be informed by the following quests

* Whether a proposal erodes a measure which haskagett to reducing the prison
population;

* Whether a proposal addresses a major area of mafbty or criminal activity for which
there is no other reasonable, appropriate remedy;

* Whether a proposal addresses a crime which isthjirg@ngerous to the physical safety
of others for which there is no other reasonablyrapriate sanction;

* Whether a proposal corrects a constitutional prolde legislative drafting error; and

* Whether a proposal proposes penalties which apoptionate, and cannot be achieved
through any other reasonably appropriate remedy.

COMMENTS
1. Need for This Bill
According to the author:

Human trafficking is a profitable criminal industiynlike selling drugs, buying
and selling human beings is a crime that can rapsedt multiple times. It is
estimated that every year approximately 500,000 iaae youth are at-risk for
being sold for sex in the United States. Traffiskand exploiters who prey on
children know no boundaries; they are near scheblspping malls, parks, foster
homes, and online. Child trafficking criminals aneking use of online resources,
using technology to target their audience moreieffitly. AB 2327 helps law
enforcement target traffickers and 'Johns' moiieiefftly for their participation in
this industry.

2. Rejections of Challenges to Penal Code Sectiod&3 — Communicating with a Minor
with the Intent to Commit a Sex Crime - in the Coults

There are few published appellate decisions coriegiéhe crime amended by this bill, although
there have been a number of unpublished opinidhe unpublished opinions generally upheld
convictions, but unpublished cases cannot be aseauthority on appeal or in a trial court in
other cases.

In one published case, the Court of Appeal rejeatgdments that the court should have
instructed the jury on an allegedly lesser-includédnse, that the statute violated the
constitutional right to travel, was vague and ddmaqual protection of the law. Finally, the
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court rejected an argument that the initiative ol the statute was defined violated the
California single subject rulePéople v. Keister (2011) 198 Cal.App.4th 442.)

Another case -People v. Shapiro, previously at 228 Cal.App.4th 157 — was grantadew by

the California Supreme Court, but review was ldismissed and the appellate opinion
depublished. His petition for certiorari in theitdal States Supreme Court was denied. The
defendant in Shapiro had communicated over therlatevith a 16-year-old girl in Indiana. The
defendant pretended to be only a few years oldar the victim. He eventually convinced her to
engage in explicit activity during their Interneinversation. The defendant argued that he could
not be convicted because the victim was not a munder Indiana law, where the age of consent
is 16. He also argued that he could not have Hytuauced or caused her to engage in sexual
penetration from thousands of miles away in Soutl@alifornia. Shapiro’s convictions have

thus been allowed to stand.

3. California Human Trafficking Laws Generally

The basic human trafficking law was enacted by ZKldeber) Ch. 240, Stats. 2005. AB 22
provided that the essence of human traffickindgnésdeprivation of the victim’s liberty in order
to place the person in sexual commerce or obtaiorlaThe human trafficking law was
amended by Proposition 35 in 2012. The initiagveatly increased penalties, set special
procedures and rules of evidence and eliminateeldraent of deprivation of liberty if the
victim is a minor. The penalties established lgyithtiative are especially comprehensive and
arguably cover the full range of circumstancesuman trafficking. Human trafficking of
minors can be done through inducements, persuasidihe like. The use of coercion, fraud,
force or duress against a minor does, howeverestshas defendant to especially severe
penalties, including life terms.

Proposition 35 provided for prison sentences upbtyears-to-life and fines up to $1.5 million
for human trafficking involving minors. The proptien specified that the fines collected are to
be used for victim services and law enforcementcriminal trials, the proposition prohibits the
use of evidence that a person was involved in aafrsexual conduct (such as prostitution) to
prosecute that person for that crime if the coneas a result of being a victim of human
trafficking, and makes evidence of sexual condyc ictim of human trafficking inadmissible
for the purposes of attacking the victim’s credipibr character in court. The proposition
lowered the evidentiary requirements for showingpoée in cases of minors.

Proposition 35 also requires persons convictediofdn trafficking to register as sex offenders
and expanded registration requirements by requimeggstered sex offenders to provide the
names of their internet providers and identifistgsh as e-mail addresses, user names, and
screen names, to local police or sheriff’'s depantisie

After passage of Proposition 35, plaintiffs Americaivil Liberties Union and Electronic
Frontier Foundation filed a law suit claiming tllaése provisions unconstitutionally restrict the
First Amendment rights of registered sex offendetbe states. A United States District Court
judge granted a preliminary injunction prohibitithge implementation or enforcement of
Proposition 35's provisions that require registesexi offenders to provide certain information
concerning their Internet use to law enforcemébioe v. Harris (N.D. Cal., Jan. 11, 2013, No.
C12-5713) 2013 LEXIS 5428.) A bill to address tleeisions of the federal courts — SB 448
(Hueso) is pending in Assembly Public Safety.
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4. Federal Law - Trafficking Victims Protection Act of 2000

In October 2000, the Trafficking Victims Protectiéit of 2000 (TVPA) was enacted and is
comprehensive, addressing the various ways of congo@afficking, including prevention,
protection and prosecution. (22 USC Sections &G&kq.)

The prevention measures include the authorizati@docational and public awareness
programs. Protection and assistance for victintsadficking include making housing,
educational, health-care, job training and othdefeally funded social service programs
available to assist victims in rebuilding theirds: Finally, the TVPA provides law enforcement
with tools to strengthen the prosecution and punetit of traffickers, making human trafficking
a federal crime.

-- END -



