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PURPOSE

The purpose of thishill isto provide that aggravating factors relied upon by the court to
impose an upper term sentence or enhancement must be tried to the jury and found to be true
beyond a reasonable doubt.

Existing law provides that when a judgment of imprisonmenbibd imposed and the statute
specifies three possible terms, the choice of ppeapriate term shall rest within the sound
discretion of the court. (Pen. Code 8§ 1170, s(id)

Existing law provides that prior to sentencing, either partyhervictim, or the family of the

victim if the victim is deceased, may submit aestaént in aggravation or mitigation, as
specified. In determining the appropriate terne, ¢burt may consider the record in the case, the
probation officer’s report, other reports includirggports received pursuant to Section 1203.03,
and statements in aggravation or mitigation andtiatél evidence introduced at the sentencing
hearing. (Pen. Code § 1170, subd. (b).)
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Existing law provides that the court shall select the term Iblest serves the interests of justice
and set forth on the record the reasons for impasia term selected. The court may not impose
an upper term by using the fact of any enhancemngo which sentence is imposed under any
provision of law. A term of imprisonment shall riag specified if imposition of sentence is
suspended. The provision concerning the authofitile court to choose one of three prescribed
sentencing terms upon sunsets on January 1, Z8kh. Code § 1170, subd. (b).)

Existing law provides that the Judicial Council shall seekranpote uniformity in sentencing
under Section 1170, by:

» The adoption of rules providing criteria for thensa@eration of the trial judge at the time
of sentencing regarding the court’s decision to:
o0 grant or deny probation;
o0 impose the lower, middle, or upper prison term;
0 impose concurrent or consecutive sentences; and
o determine whether or not to impose an enhancemieeitenthat determination is
permitted by law.
» The adoption of rules standardizing the minimumteohand the sequential presentation
of material in probation officer reports submittedhe court. (Pen. Code 1170.3.)

Existing California Rules of Court, provide that:

* When a sentence of imprisonment is imposed, oexleeution of a sentence of
imprisonment is ordered suspended, the sentenaetdggejmust select the upper, middle,
or lower term on each count for which the defendeastbeen convicted, as provided in
section 1170(b) and these rules.

» In exercising his or her discretion in selecting arf the three authorized prison terms
referred to in section 1170(b), the sentencing guahgy consider circumstances in
aggravation or mitigation, and any other factosogebly related to the sentencing
decision. The relevant circumstances may be obddirom the case record, the
probation officer’s report, other reports and stegats properly received, statements in
aggravation or mitigation, and any evidence intemtbat the sentencing hearing.

» To comply with section 1170(b), a fact charged fmohd as an enhancement may be
used as a reason for imposing the upper term btthe icourt has discretion to strike the
punishment for the enhancement and does so. Enhefuasfact of an enhancement to
impose the upper term of imprisonment is an adeqguson for striking the additional
term of imprisonment, regardless of the effectlantotal term.

* Afact that is an element of the crime upon whidghiphment is being imposed may not
be used to impose a greater term.

* The reasons for selecting one of the three authdzison terms referred to in section
1170(b) must be stated orally on the record, inalgidvhere the court imposes the
middle term. (Cal. Rule of Court, 4.420.)

Existing U.S. Supreme Court decisional law establishes that California’s determinate esecing
law prior to the enactment of SB 40 (Romero) in20lated the right of the accused to a trial
by jury, as guaranteed by the Sixth Amendmentédhited States ConstitutionCynningham

v. California (2007) 549 U.S. 270.)
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Existing U.S. Supreme Court decisional law established that to adjust California’s seaieq law
to make it conform to Constitutional requiremealifornia may either require juries “to find
any fact necessary to the imposition of an elevatgdence” or “permit judges genuinely ‘to
exercise broad discretion . . . within a statutanyge.” Cunninghamv. California, supra, 549
U.S. 270 - Decision Syllabus.)

Existing law amended Penal Code sections 1170 and 1170.3%ponse to the Cunningham
decision, to make the choice of lower, middle, pper prison term one within the sound
discretion of the court. (SB 40 (Romero) — ChStats. 2007.)

Existing law includes the following uncodified legislative fings that were adopted as part of
SB 40 (2007): “ltis the intent of the Legislatumeenacting this provision to respond to the
decision of the United States Supreme Cou@unninghamv. California ... It is further the
intent of the Legislature to maintain stability@alifornia’s criminal justice system while the
criminal justice and sentencing structures in @atifa sentencing are being reviewed.

Existing law amending Penal Code sections 1170 and 1170.3@$8l<b included a “sunset”
provision, declaring that its provisions would remia effect only until January 1, 2009, unless
a later enacted statute, that is enacted befotel#te, deletes or extends that date. Subsequent
legislation has extended that sunset date and gresesions will currently remain in effect until
January 1, 2017. (SB 463 (Pavley) Ch. 598 Statk323

Existing law provides that certain sentencing enhancementg aaradditional penalty of a

lower, middle, or upper term of years. These sestwere amended in response to the
Cunningham decision, to make the choice of loweddtfe, or upper prison term one within the
sound discretion of the court. (SB 150 (Wrighth,. €71, Stats. 2009; Penal Code 88 186.22,
186.33, 12021.5, 12022.2, 12022.3, 12022.4.) SBal%o included a “sunset” provision,
declaring that its provisions would remain in effenly until January 1, 2011, unless a later
enacted statute deletes or extends that datesuifs®t date on enhancement triads has also been
extended to January 1, 2017. (SB 463 (Pavleyp@8.Stats. 2013.)

Existing law provides that prior convictions used to enhandefandant’s sentence or subject
the defendant to a special sentencing schemedinguhe Three Strikes law, must be alleged in
the charging document and proved the jury (or couatcourt trial) beyond a reasonable doubt.
(Pen. Code § 1025.)

Existing decisional law grants a court discretion to “bifurcate” trialmfior conviction
allegations used to enhance a defendant’s sentemde that trial of the prior conviction
allegations is only held after the jury has coradcthe defendant on the underlying criminal
charges. Reoplev. Calderon (1994) 9 Cal.# 69, 72-79.)

Existing decisional law provides that neither the defendant not the prdgsat has a right to
“unitary” trial on the prior conviction allegatiom®nducted before the jury in conjunction with
the underlying criminal chargesld(, at p. 72Peoplev. Cline (1998) 60 Cal.App41327,
1332-1335)

! Defendants typically request bifurcation of primnviction allegations. Prosecutors have requdsifeccation in
some Three Strikes cases — particularly beforeeBtekes reform in 2012 - to prevent jurors frooguaitting the
defendant to spare him or her from a life termdaelatively minor felony. Qline at p. 1332-1336.)
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Existing provision of the California Constitution provide that prior convictions can be used
without limitation for impeachment or enhancemeindentence. “When a prior felony
conviction is an element of any offense, it shallgpoven to the jury in open court.” (Cal.
Const., Art. I, § 28 (d).)

Thisbill prohibits imposition of the upper term of impriso@nt for a criminal conviction or
enhancement allegation unless aggravating facterfoand to be true by the finder of fact.

This bill:

* Makes a legislative declaration that, to ensur@@rionality in sentencing, upper terms
should be reserved for cases in which aggravasiots fexist and have been proven to be
true.

* Provides that the court may not impose an upper bersed on aggravating facts unless
the facts were first presented to the fact-findet the fact-finder found the facts to be
true.

* Requires the court to state on the record at the @if sentencing the specific facts in
aggravation relied upon to impose an upper term.

Thisbill provides that a fact pled in the indictment oomfation (document setting out the
charges) cannot be used as an aggravating factentncing unless the fact has been proved to
the trier of fact (jury or court in a court triadjy admitted by the defendant

This bill provides that a prior conviction that has beew ptethe charging document of a jury
trial may be proven to the court to the same exdsrgermitted prior to the effective date of this
bill.

Thisbill provides that trial of all facts pled in aggraeatof sentence shall be bifurcated.

During trial of the underlying charges and any emeanent, the jury shall not be informed of the
facts alleged as factors in aggravation unlessfditais admitted or otherwise relevant to prove
an element of a charge or enhancement and notdecks overly prejudicial.

RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past several years this Committee hasisized legislation referred to its jurisdiction

for any potential impact on prison overcrowdinginiful of the United States Supreme Court
ruling and federal court orders relating to theéessaability to provide a constitutional level of
health care to its inmate population and the rdlesue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutpagvisional measure necessary to ensure that
the Legislature does not erode progress in redumiisgn overcrowding.

On February 10, 2014, the federal court orderedfd@aia to reduce its in-state adult institution
population to 137.5% of design capacity by Febriz&y2016, as follows:

» 143% of design bed capacity by June 30, 2014;
* 141.5% of design bed capacity by February 28, 2848;
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* 137.5% of design bed capacity by February 28, 2016.

In December of 2015 the administration reported aisa'of December 9, 2015, 112,510 inmates
were housed in the State’s 34 adult institutiortsictvamounts to 136.0% of design bed
capacity, and 5,264 inmates were housed in outadé-$acilities. The current population is
1,212 inmates below the final court-ordered popaitabenchmark of 137.5% of design bed
capacity, and has been under that benchmark seloei&ry 2015.” (Defendants’ December
2015 Status Report in Response to February 10, @dddr, 2:90-cv-00520 KIJM DAD PC, 3-
Judge CourtColeman v. Brown, Plata v. Brown (fn. omitted).) One year ago, 115,826 inmates
were housed in the State’s 34 adult institutiortsictvamounted to 140.0% of design bed
capacity, and 8,864 inmates were housed in outavé-$acilities. (Defendants’ December 2014
Status Report in Response to February 10, 2014r(#@®-cv-00520 KIJM DAD PC, 3-Judge
Court, Coleman v. Brown, Plata v. Brown (fn. onuit¢

While significant gains have been made in redutiegprison population, the state must
stabilize these advances and demonstrate to tkealezburt that California has in place the
“durable solution” to prison overcrowding “consistly demanded” by the court. (Opinion Re:
Order Granting in Part and Denying in Part DefemsldRequest For Extension of December 31,
2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-gedCourt,Coleman v. Brown, Plata v.
Brown (2-10-14). The Committee’s consideration of hilat may impact the prison population
therefore will be informed by the following quests

. Whether a proposal erodes a measure which haskgett to reducing the prison
population;

. Whether a proposal addresses a major area of majbty or criminal activity for which
there is no other reasonable, appropriate remedy;

. Whether a proposal addresses a crime which isthlirdangerous to the physical safety
of others for which there is no other reasonablyrapriate sanction;

. Whether a proposal corrects a constitutional prokbe legislative drafting error; and

. Whether a proposal proposes penalties which aggoptionate, and cannot be achieved

through any other reasonably appropriate remedy.

COMMENTS
1. Need for This Bill
According to the author:

Senate Bill 1202 seeks to address the constitdtaefact in our California
Felony Sentencing laws. In 2007, the United St&tgsgeme Court, in its decision
in Cunninghamv. California, 59 U.S. 270 (2007), found California's felony
sentencing to be unconstitutional. The court fotlrad judges in California
improperly sentenced persons to longer prison seatebased on facts that were
never presented to the jury and proven true begom@disonable doubt. Following
the Cunningham decision, the legislature sought to cure this ttut®onal defect
by allowing judges to consider "factors," not "f&lcin aggravation when
imposing an enhanced sentence. This law, implerdamtder SB 40 with a
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sunset provision, has been extended multiple tsme 2007. However, the
sunset is set to expire on January 1, 2017.

Given California's move towards more thoughtful amtbvative criminal justice
reform - Realignment and Propositions 36 and 4701:6ds the year to make a
powerful stance on over-criminalization. Alonglvihe Governor's ballot
measure, SB 1202 seeks to prevent the unilatepisitions of longer sentences
by judges. This bill would require any aggravatiagts to be presented to the
jury, and proved true beyond a reasonable doubtrdean increased sentenced
can be imposed. Furthermore, this bill would regjudges to state on the record
the reasons for its sentencing choice, includiregsie facts of aggravation that
led to an imposition of an upper term. This billlabchange California’'s focus
from addressing issue of over incarceration abtek end, to providing a
mechanism to lower sentences on the front endtilffeehas come to make major
sentencing reform changes. SB 1202 will help lealif@nia.

2. Background: The Holding in Cunningham v. California: California’s Determinate
Sentencing Law was Unconstitutional

California’s determinate sentencing law (DSL) po®s that crimes may be punished by one of
three prison terms in a “triad,” referred to as ltheer, middle, or upper term. Prior to SB 40,
Section 1170 stated that, “. . . when a judgmemingfisonment is to be imposed and the statute
specifies three possible terms, the court shakmoirdposition of the middle term, unless there
are circumstances in aggravation or mitigatiorhef¢rime.” (Pen. Code § 1170, subd. (b).)
Having established this system of sentencing “tjathe Legislature delegated to the Judicial
Council the duty to adopt rules to guide the fualge in making a decision to impose the lower,
middle, or upper prison term. (Pen. Code § 11y0AZcording to the Rules of Court
established by the Judicial Council prior to SB ifisentencing a defendant under the DSL,
“[tlhe middle term must be selected unless impositf the upper or lower term is justified by
circumstances in aggravation or mitigation.” (Gliles of Court, Rule 4.420(a).)

Prior to SB 40, the Rules of Court, Rule 4.420(ls)Her required that, “[c]ircumstances in
aggravation and mitigation must be established pyeponderance of the evidence. Selection of
the upper term is justified only if, after a coresigtion of all the relevant facts, the circumstance
in aggravation outweigh the circumstances in miiga The relevant facts are included in the
case record, the probation officer's report, othports and statements properly received,
statements in aggravation or mitigation, and amgh&r evidence introduced at the sentencing
hearing. Selection of the lower term is justif@dy if, considering the same facts, the
circumstances in mitigation outweigh the circumeséain aggravation.”

In 2000, in the landmark ruling ilypprendi v. New Jersey, the U.S. Supreme Court held that,
“the Federal Constitution’s jury-trial guarante®geribes a sentencing scheme that allows a
judge to impose a sentence above the statutorymewibased on a fact, other than a prior
conviction, not found by a jury or admitted by thefendant.” Cunninghamv. California,

supra, 549 U.S. 270, 274-275, citidgprendi v. New Jersey (2000) 530 U.S. 4663ing v.

Arizona (2002) 536 U.S. 584lakely v. Washington (2004) 542 U.S. 296; arldnited States v.
Booker (2005) 543 U.S. 220.) The Supreme Court clarifies principle in Blakely v.
Washington as follows: “The relevant statutory maxm, is not the maximum sentence a judge
may impose after finding additional facts, but thaximum he may impose without any
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additional findings.” (Blakely, supra, 542 U.S., at 303-304, emphasis in originghe United
States Supreme Court has recently exterdgpdendi to clarify that it applies to any fact that
authorizes imposition of a sentence in excessestatutory minimum or maximumaAl(eyne v.
United Sates (2013) 186 L.Ed.2nd 314

In finding that California’s DSL, prior to SB 40jolated the right to a trial by jury, as defined
underApprendi, the Supreme Court stated, “California’s DSL, #melrules governing its
application, direct the sentencing court to stathwhe middle term, and to move from that term
only when the court itself finds and places onrdword facts — whether related to the offense or
the offender — beyond the elements of the charffedse.” Cunningham v. California, supra,

549 U.S. 270, 279.) Because the DSL requiredutigg, in order to impose the upper term, to
find facts that were not elements of the offensmbtrue by the jury, and because the court
could find those facts by a preponderance of theeexee as opposed to the higher standard of
beyond a reasonable doubt, the DSL did exactly wiaatforbidden undeXpprendi, namely, it
“allow[ed] a judge to impose a sentence above tid@i®ry maximum based on a fact, other than
a prior conviction, not found by a jury or admitteygl the defendant.” Apprendi, supra, 530 U.S.
466.) “This Court has repeatedly held that, uriderSixth Amendment, any fact that exposes a
defendant to a greater potential sentence musilbeldfby a jury, not a judge, and established
beyond a reasonable doubt, not merely by a prepande of the evidence."C@nningham v.
California, supra, 549 U.S. 270, 281.)

3. SB 40 (2007) Amended California’s DSL to Satisfy Gustitutional Requirements

The Supreme Court iGunningham provided clear direction as to what steps Calitosn
Legislature could take to address the DSL'’s Caustibal infirmities. “As to the adjustment of
California’s sentencing system in light of our dgan, the ball . . . lies in [California’s] court.

... [S]everal States have modified their systems .retain determinate sentencing .... by
calling upon the jury — either at trial or in a aggte sentencing proceeding — to find any fact
necessary to the imposition of an elevated senteAsesarlier noted, California already employs
juries in this manner to determine statutory secitgnenhancements. Other States have chosen
to permit judges genuinely to exercise broad dtgmme . . within a statutory range, which,
everyone agrees, encounters no Sixth Amendment s@adifornia may follow the paths taken
by its sister States or otherwise alter its syswmipng as the State observes Sixth Amendment
limitations declared in this Court’s decision€ufninghamv. California, supra, 549 U.S. 270,
293-294, citations and footnotes omitted.)

SB 40 amended California’s DSL to give judges tiserétion to impose the lower, middle, or
upper term without the need for additional factdfimg. In addition, SB 40 included legislative
intent language stating that its purpose was toesdCunningham, and to stabilize the criminal
justice system while sentencing and correctionétigs in California are being reviewed.

4. Sentence Enhancements Containing Three Possilllerms

Most sentence enhancements provide for a singte @ééyears. (See e.g., Pen. Code § 667,
subd. (a) — 5 years for each prior serious felarwiction.) Some sentence enhancements,
however, like the term for the underlying conviatigrovide that the court must select one of
three possible terms, a lower, middle or upper teffee e.g. Pen. Code § 12022.5, subd. (a),
imposing a sentence enhancement of 3, 4 or 10 f@apersonally using a firearm in the
commission of a felony.)
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Penal Code Section 1170.1, subdivision (b), inséraentencing judges how to impose sentence
enhancements where there is a choice of terman“#nhancement is punishable by one of three
terms, the court shall impose the middle term wntksre are circumstances in aggravation or
mitigation, and state the reasons for its sentgncoice, other than the middle term, on the
record at the time of sentencing.” Althoughdanningham, the Court found that sentence
enhancements, per se, in California, did not veothe right to have a jury decide all facts that
could increase the sentence, the Court did noteaddhe specific issue of those enhancements
that carry a choice of termsSeg Cunninghamv. California, supra, 549 U.S. 270.)

After the enactment of SB 40, the California CaafrAppeal found that section 1170.1 “suffers
from the identical constitutional infirmities idéfied by the United States Supreme Court in
Cunningham ... and is similarly unconstitutional. The Legisieg has taken no step to amend
this provision to render it compliant with the $iXAmendment . . .” Reoplev. Lincoln (2007)
157 Cal. App. 4th 196, 205. The enactment of S8 (V8right), Ch. 171, Stats. of 2009, did just
that. SB 150 applied the same “fix” to sentendeagicement triads that SB 40 applied to the
base term triads: It authorized the court to inepasy of the three terms without making any
additional factual findings. This approach wasresply approved by the California Supreme
Court inPeople v. Sandoval (2007 41 Cal.4th 825, 844-845 (2007).) The charigehe rules
concerning imposition of an enhancement from aaghof three terms were also extended until
January 1, 2017 in SB 463 (Pavley), Ch. 598, ir3201

5. The Trial Court need not formally find a Specific Fact to Impose an Upper Term, but
there are Limits on a Court’s Authority to Impose an Upper Term

The sponsor has argued tikainningham has made it more difficult to challenge an impiope
imposition of an upper term. Prior @unningham, the court had to make a finding of a specific
fact to impose the upper term. After SB 40, therteimply had to articulate a reason for
imposing the upper term. The defendant could presly argue on appeal that there was
insufficient evidence of the aggravating fact, wmbw a defendant must establish that the court
abused its discretion in relying on a particulasen to impose an upper term. However, as a
practical matter, a court seldom had difficultyding a fact to impose the upper term prior to the
decision inCunningham. Nevertheless, regardless of whether an upperitesupported by a
finding of fact or imposed through the sound disoreof the court, the aggravating factor or
reason supporting an upper term must reflect ttetlefendant’s crime is distinctly worse than
the average conviction for that same crimieople v. Black (2007) 41 Cal.4 799, 817People

v. Moreno (1982) 128 Cal.App.3d 103, 110.)

Further, California law - from the time of the etraent of the DSL in 1976 - has prohibited the
court from using a fact that underlies an enhamcgras a reason to impose the upper term.
(Pen. Code § 1170, subd. (b).) For example, gfartant is convicted of burglary and the
prosecutor proved an enhancement allegation tealéfendant used a firearm, the court can
impose an enhancement for the firearm, but it carelp on the use of a firearm to impose the
upper term. The court can rely on firearm useneose an upper term, but the court cannot
impose punishment for the enhancement. This subait of broader prohibition on the “dual
use” of the same fact to impose more than one porest.

6. Prejudice Issues and Concerns Raised by Tryingg§ravating Factors That are not
Elements of a Crime to the Jury
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The most common aggravating factors concern a dafdis criminal record, including prior
convictions, poor performance on parole or prolvaéiod arrests. To avoid the prohibition on
the dual use of a fact to impose more than onespument, one prior conviction can be alleged
as the basis of a one-year enhancement for agorgnn or felony jail term and a separate
conviction can be the basis of an upper term.

The common reliance on the defendant’s criminabmé@nd other “bad acts” to support an
upper term reveals the thorniest issue in this A8 a long-standing rule of constitutional due
process, the prosecution cannot present evideatenttrely shows the defendant’s propensity to
commit the charged crime. This is classic imprag&racter evidence. This evidence is not
inadmissible because it is irrelevant. Ratherhswdence is immensely powerful. Jurors
hearing evidence of a defendant’s criminal recagdpecially crimes similar to the one charged
offense — are highly likely to convict becausedieéendant is a bad person prone to commit
crimes, not because the evidence in the chargeds#festablishes his or her guilt beyond a
reasonable doubt.Péoplev. Thompson (1988) 45 Cal.3d 86, 10®eople v. Thompson (1980)

27 Cal.3d 303, 318.)

Proof of aggravating factors to the jury would ilme@numerous other matters than prior
convictions. These could include prior juvenilgualications, arrests, poor performance on
parole, conduct in prison, failure to show remofagre to pay fines or restitution, a veritable
Pandora’s Box of highly prejudicial matter that wibatherwise be grounds for a mistrial if
admitted into evidence.

To address this issue, this bill was recently aredrid require bifurcation of the trial of
aggravating factors. That is, trial on the aggrianggtactors would be held after the defendant is
convicted of the underlying offense and any enhanerd allegations. Current sentencing law
allows a defendant to bifurcate most prior conwictallegations. These would include prior
convictions to establish an enhancement for a jprigon term and qualifying Three Strike
convictions. Prior convictions that are elemeritarooffense - prior felony conviction in a trial
for possession of a gun by a convicted felon f@ameple - must be tried to the jury. (Cal. Const.
Art. | 8 28 (f).) Nevertheless, the defendant agsaid the prejudicial effect of the jury learning
the nature of his or her prior conviction by admdtthe prior conviction so that the jury learns
only that the defendant has been convicted ofaniel

7. Rates of Upper Term Sentences since 2006

Concerns were raised that SB 40 (Romero) in 200Mdu@sult in a substantial increase in
upper term sentences. SB 40 went into effect orcMal, 2007. However, any analysis of
upper term sentencing practices must be dividextimb distinct periods - the years prior to
implementation of realignment and the years agalignment was enacted . Inmates committed
prior to realignment are a substantially differantd more diverse population than inmates
committed after realignment. After realignmentlyashefendants with prior or current serious
felony convictions or who were required to registersex offenders were sent to prison. These
inmates generally had much longer and more seaonmsnal records than those sentenced to
felony county jail terms. They include many defeni$ sentenced for gang crimes. One
significant exception to that rule is drug commestfenders with enhancements for prior
convictions and for cases that involved exceptigriatge amounts of drugs. These inmates
often have relatively long criminal records and barsentenced to relatively long terms in
comparison to other felony jail inmates.
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The charts below are split into separate tableprferand post-realignment sentences for men
and for women.

» Upper Term Sentences from 2006-2010 — the Year Prito SB 40 until Enactment of
Criminal Justice Realignment

Year Total Commitments Upper Terms
2006 62,491 9,455 - 14.3%
2007 60,581 7,612 -12.5%
2008 59,498- 8,962 - 14.3 %
2009 57,093 — 9,213-16.5%
2010 52,375 9,358 - 16 %

» Upper Term Sentences for Men after Enactment of Régnment

Year Total Commitments Upper Terms
2011 45,934 8,633 - 20 %
2012 31,817 7,051 - 23 %
2013 34,714 6,850 - 20 %
2014 34,789 7,572 - 25 %

» Upper Term Sentences for Women from the year prioto SB 40 until Realignment

Year Total Commitments Upper Terms
2006 8,038 859 - 11%
2007 7,845 728 - 9%
2008 7,917 856 - 11%
2009 7,150 832 -12.5%
2010 6,811 912 - 14.3%

» Upper Term Sentences for Women from Realignment though 2014

2011 5,177 735 - 14.3%
2012 2,180 340 - 16.7%
2013 2,624 420 - 16.7%
2014 2,616 478 - 16.7%

It is difficult to draw conclusions about wheth@ucts have changed sentencing patterns in
imposing upper terms from this data. As notedvabafter the October 1, 2011 effective date
of Criminal Justice Realignment, only defendanthwurrent or prior serious felony
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convictions, or those required to register as $ienders, were sentenced to priSoimmates
with less serious criminal histories and conviaétess serious crimes served executed felony
sentences in county jails.

This data also does not reveal if average sentengths have increased over this time.
Increases in the proportion of upper term sentedoa®t necessarily mean that average
sentence lengths have increased. As a practicgémartually all defendants who must serve
their sentences in prison are subject to at le@aststrike sentences under the Three Strikes law.
A two strike sentence requires the court to dotiidesentence otherwise imposed. The court,
however, can strike or dismiss the prior strikegdition and impose an upper term, imposing a
shorter sentence than without a doubled middlewef term. Courts usually have a wide range
of sentencing choices available to them. A redasompose an upper term sentence cannot be
used to impose an enhancement. A court could ienffesupper term and strike (choose not to
impose) an enhancement with a longer term thamtitease from the middle term to the upper
term.

-- END -

2 Defendants convicted under Penal Code Sectiorl 18 .white collar fraud in which the amount taksnthe
defendant or lost by the victim exceeded $100,080 serve sentences in prison. Such defendantkl\bela
particularly small proportion of the prison popidat (Pen. Code § 1170, subd. (h)(3)



