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PURPOSE

The purpose of thishill isto authorize a court to place the person on probation for a new
period of probation that exceeds the statutory maximum when the order setting aside the
judgment, the revocation of probation, or both was made before the expiration of the
probationary period, whereas under existing law it is only authorized after the probationary
period has expired.

Existing law defines “probation” to mean the suspension of tgasition or execution of a
sentence and the order of conditional and revoaaidase in the community under the
supervision of a probation officer. (Pen. Code283, subd. (a).)

Existing law provides that the court, in granting probationyreaspend the imposing or the
execution of the sentence and may direct thatubpesision may continue for a period of time
not exceeding the maximum possible term of theeswat, except as provided, and upon those
terms and conditions as it shall determine. Thetanay imprison the defendant in county jail
as a condition of probation for a period not exaegthe maximum time fixed by law in the
case. (Pen. Code, § 1203.1, subd. (a).)

Existing law gives the court discretion in felony cases to gpaabation for up to five years, or
no longer than the prison term that can be impedeeh the prison term exceeds five years.
(Pen. Code, § 1203.1, subd. (a).)
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Existing law gives the court discretion in misdemeanor casgemerally grant probation for up
to three years, or no longer than the consecuéreesce imposed if more than three years.
(Pen. Code, § 1203a.)

Existing law provides that the probationary period terminatgsraatically on the last day.
(Pen. Code, § 1203.3, subd. (b)(3).)

Existing law authorizes the court to impose and require arallaeasonable conditions as it may
determine are fitting and proper and if the praloar violates any of the terms or conditions
imposed by the court, it shall have the authootyniodify and change any and all terms and
conditions and to reimprison the probationer inrtgyail within the limitations of specified for
the offense. (Pen. Code, § 1203.1, subd. (j).)

Existing law states that upon the defendant being releasedtfrermounty jail under the terms of
probation as originally granted or any modificateubsequently made, and in all cases where
confinement in a county jail has not been a cooditf probation, the court shall place the
defendant or probationer in and under the chargkeoprobation officer for the period or term
fixed for probation. Id.)

Existing law allows a probation officer, parole officer, or peafficer to arrest a person without
warrant or other process during the period thatragn is released on probation, conditional
sentence or summary probation, mandatory supervipimstrelease community supervision, or
parole supervision, if the officer has probableseato believe that the supervised person is
violating the terms of his or her supervision. {P€ode, § 1203.2, subd. (a).)

Existing law authorizes a court to revoke and terminate thersugion of the person if the
interests of justice so require and the courttdpudgment, has reason to believe from the report
of the probation or parole officer or otherwisetttige person has violated any of the conditions
of his or her supervision, has become abandonedpmper associates or a vicious life, or has
subsequently committed other offenses, regardléssh&r he or she has been prosecuted for
such offenses.Id.)

Existing law states that the revocation, summary or othernsisal] serve to toll the running of
the period of supervisionld,)

Existing law provides that a court, upon its own motion or ug@npetition of the supervised
person, the probation or parole officer, or théraisattorney, may modify, revoke, or terminate
supervision of the person pursuant to this subidinis(Pen. Code, § 1203.2, subd. (b)(1).)

Existing law states that, upon any revocation and terminatigurabation the court may, if the
sentence has been suspended, pronounce judgmeamyftime within the longest period for
which the person might have been sentenced. Ootliee hand, if the judgment has been
pronounced and its execution suspended, the caytrevoke the suspension and order that the
judgment be in full force and effect. (Pen. Caglé203.2, subd. (c).)

Existing law provides that upon any revocation and terminatioprobation the court may, if the
sentence has been suspended, pronounce judgmeamyftime within the longest period for
which the person might have been sentenced, be ifudgment has been pronounced and the
execution thereof has been suspended, the courtewake the suspension and order that the
judgment shall be in full force and effect. (Pend€, § 1203.2, subd. (c).)
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Existing law states if probation has been revoked before thgnpaaht has been pronounced, the
order revoking probation may be set aside for gmagse upon motion made before
pronouncement of judgment. If probation has begoked after the judgment has been
pronounced, the judgment and the order which reydhe probation may be set aside for good
cause within 30 days after the court has noticettteaexecution of the sentence has
commenced. (Pen. Code, § 1203.2, subd. (e).)

Existing law provides that if an order setting aside the judgimie revocation of probation, or
both is made after the expiration of the probatigmeeriod, the court may again place the person
on probation for that period with those terms aoditions as it could have done immediately
following conviction. (d.)

This bill would allow the court to place the person on prioloaftor a new period of probation
with those terms and conditions as it could haveedmmediately following conviction whether
the order setting aside the judgment, the revogatigrobation, or both was made before or
after the expiration of the probationary period.

COMMENTS
1. Need for This Bill
According to the author of this bill:

Existing law allows a judge to impose a new termprafbation beyond the
statutory maximum only in such cases where probasi@ummarily revoked
during the term of probation, but the order grapfnobation beyond the
statutory maximum is entered after the originait@vould have ended.

While case law suggests that the defendant is pstbfsom complaining if the
court extends probation beyond the statutory masinuithout objection, or with
defendant’s consent, most judges will not do tlesiglise it is an act in excess of
the court’s jurisdiction.

The result is that if a defendant is picked up @mabation violation a month
before his initial term expires, the court has hoice but to either execute
sentence, or continue him on probation for only muoath. If he is picked up a
day after his initial term expires, the court cadey a new term of probation up to
the statutory maximum but starting over again.

As the purpose of our criminal justice system is/ r@countability, rehabilitation
and restorative justice, it makes sense to fixdahismaly in the law.

This bill would allow the court to place the persmmprobation for a new period
of probation with those terms and conditions a®itld have done immediately
following conviction whether the order setting asttle judgment, the revocation
of probation, or both was made before or afteretki@ration of the probationary
period.
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2. Expiration of Supervision

In the absence of an order revoking probation, g@tioh expires by operation of law on the last
day of the probationary period. (Pen. Code, § 12C3ibd. (b)(3).) If no order of modification
or revocation is made before the end of the pesfqutobation delineated in the original or any
subsequent probation grant, the court has no atytlosrjurisdiction over the defendantlnfe
Griffin (1967) 67 Cal.2d 343, 34Htlton v. Superior Court (2014) 239 Cal.App.4th 766, 772-
773.) If the probationary period has expired gtebation was timely revoked, the court may
set aside the revocation and again place the perspnobation for that period and with those
terms and conditions that it could have done imiatety following conviction. (Pen. Code, §
1203.2, subd. (e).) This provision authorizes &deént to be placed on probation for a period
of time that exceeds the statutory maximum terny drthe original probationary period has
expired. People v. Jackson (2005) 134 Cal. App. 4th 929, 931.)

Another way that the probationary period may berdéd beyond the maximum statutory term
is through an agreement by defense counsel orefemdant to a probationary period longer than
the maximum statutory period estops a claim thalbgtion has expired.Péoplev. Ford (2015)

61 Cal.4th 282, 286-288¢eople v. Jackson, supra,134 Cal.App.4th at 933.)

In Ford, supra, defendant appealed an order to pay victim reginiclaiming that the court

lacked jurisdiction because the hearing to deteem@stitution was conducted one week after his
period of probation expired. The restitution hegirad been scheduled within the period of
probation but was later rescheduled with defendardhsent. The Court of Appeal held that the
defendant was estopped from challenging the countisdiction. “By agreeing to a continuance
of the restitution hearing to a date after his ptainary term expired, defendant impliedly gave
his consent to the court's continued exerciserggdiction.” (Peoplev. Ford, supra, 61 Cal.4th

at 285.)

3. Parole Revocation

A trial court has the authority to modify, revoketerminate probation at any time during the
probationary period. (Pen. Code, 88 1203.2, s(i)¢lL); 1203.3, subd. (a).) This power
includes the power to extend the probationary téAthange in circumstances is required
before a court has jurisdiction to extend or otheewnodify probation.” Reople v. Cookson
(1991) 54 Cal.3d 1091, 1095.)

The revocation process is generally divided into temponents: the summary revocation and a
subsequent formal revocation hearing where a @firaision is made whether to reinstate,
permanently revoke or terminate probation. Thetomay summarily revoke a defendant's
probation at any time during the period of probaifat believes the defendant has violation
probation. (Pen. Code, 8 1203.2, subd. (a).) rAmeary revocation serves to toll the running of
the probationary period so that a court may presgsvjurisdiction pending a formal revocation
hearing. [d.) A violation must have occurred during the idipaobationary term even if a
summary revocation tolls the running of the terReople v. Leiva (2013) 56 Cal.4th 498.)

The purpose of the formal hearing is not to revptabation, because this has already occurred
as a matter of law with summary revocation; ratherpurpose is to give the defendant an
opportunity to require the prosecution to provedheged violation occurred and that it justifies
revocation. Peoplev. Leiva, supra, 56 Cal.4th at 505, citingeople v. Clark (1996) 51
Cal.App.4th 575, 581.) When a probation violatisestablished at the formal revocation
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hearing, the court may modify, revoke, terminateemstate probation. (Pen. Code, 8§ 1203.2,
subd. (b)(1).)

4. Due Process Considerations

Under existing law, the only authority to extend firobationary period beyond the statutory
maximum is found in Penal Code section 1203.2, isigddn (e) which states in pertinent part
that “if an order setting aside the judgment, #wocation of probation, or both is maafeer the
expiration of the probationary period, the court may again place the person on prob&biotnat
period with those terms and conditions as it ctnelde done immediately following conviction.”
(Italics added.)

The purpose of this provision is to provide therteouth an alternative to sentencing a defendant
to imprisonment following revocation of his or h@pbation. This provision was added to the
statute in 1957 in response to a case where adbei€a probation was revoked during the
probationary period, but he was not arrested ddtyears later. Since his probationary period
had expired, the court’s only option was to proraautihe judgment. Subdivision (e) was added
to give the court the option of imposing probatiostead. People v. Jackson, supra, 134
Cal.App.4th at 937.) While a defendant may berigdin this provision, as well as the change
proposed by this bill, because otherwise the cmarg only have the option to reinstate probation
for the remainder of the person’s original probaaicy term which could be a very short period
of time, or to pronounce judgment which may bermtef imprisonment, opponents of the bill
are concerned that it would give court’s unlimigadhority to grant several new terms for minor
or purely technical violations.

In People v. Jackson, supra, the defendant’s probationary term was extendeeraktimes under
Penal Code section 1203.2, subdivision (e), wheshulted in her probationary term lasting 13
years when the statutory maximum is 5 years. Qtages that discussed the same provision had
similarly long extensionsPgoplev. Sem (2014) 229 Cal.App.4th 1176, involved a woman
convicted of welfare fraud that the court attemptelleep on probation for more than 11 years

to pay restitutionPeople v. Medeiros (1994) 25 Cal.App.4th 1260, involved a woman coted

of check fraud that the court attempted to keeprobation for more than ten years to pay
restitution.) Does allowing a person to be placegbation for years or decades beyond the
maximum period of probation authorized by statutenport with the general requirements of

due process?

Should this bill be amended to place limitationgloa court’s ability to impose multiple new
terms of probation and to provide a general gumethat the new term must be the shortest
amount of time required to meet the rehabilitageals of the defendant?

5. Argument in Support
The San Diego District Attorney’s Office is the sgor of this bill and writes in support:

Currently, a judge may impose a new term of praivelieyond the initial
statutory maximum only in such cases where an déewmiolates probation,
resulting in a summary revocation during the ihigam of probation, but the
hearing a formal order setting aside probation xatter the original term has
ended. This happens, for example, when a probatlmaseabsconded during his
probationary term, but he is not caught on the avdrfor his arrest for the
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probation violation until the term otherwise wolldve expired. In this case, the
court has continued jurisdiction to set aside ptiobaimpose a prison term,
terminate probation, or grant a new term of praawith terms and conditions
that may include treatment. This then gives therader a new period to engage in
rehabilitative efforts.

If, on the other hand, an offender violates pradratiesulting in a summary
revocation, he is picked up on the ensuing wariaamd,the hearing and formal
order setting aside probation occur before theimalgerm has ended, the only
options the court has is to terminate probatiomadse a prison term, or maintain
the offender on probation until the end of thewdtaty term, which may only be
days, weeks, or months — not enough time for a mgan opportunity to get the
offender back on track. The court is not statwaaiithorized to grant a new term
of probation.

In other words, if a defendant is picked up on@bption violation a month
before his initial term expires, the court has hoice but to either sentence him
to State Prison, or continue him on probation fady@ne month. On the other
hand, if he is picked up a day after his initiaheexpires, the court can order a
new term of probation up to the statutory maximamnyg start over again.

6. Argument in Opposition
According to the California Public Defenders Assticin (CPDA):

Existing law, Penal Code section 1203.1, subdiviga), provides that when the
court initially grants probation (either by suspegdthe imposition of judgment,
or by imposing judgment and suspending its exentihis can be “for a period
of time not exceeding the maximum possible terrthefsentence ... [but] where
the maximum possible ... sentence is five yearsss, lerobation may continue

for up to five years.”

Under existing law, if the court revokes probatiang then (usually after a
hearing) reinstates it, Penal Code section 12@8l&jivision (e), provides that the
period of probation must be “for that period ... tasauld have done immediately
following conviction.”

An example shows how this works in practice; tdleedase of a person convicted
of felony theft, with a maximum possible term ofgl years, and who was
initially granted probation for a period of fiveass. If after, say, two years, that
person violated probation, perhaps in a minor cnrtécal way, the court could
revoke probation, and could then reinstate it. Wrndierent law, the reinstated
probation could last for no more than the remainiige years of the initial grant.

This bill, by amending Penal Code section 12031Bdgvision (e), would permit
the court, upon reinstating probation, to imposeéw period.” In other words,
the reinstated probation, instead of lasting thedlyears remaining on the initial
grant, can be for a new period of up to five years.
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CPDA opposes this bill because it would permit ptain to continue for years
and years past the original grant, potentially vang for several new terms, for
even minor, even for purely technical, violatiomkis bill contains no restrictions
or conditions limiting the court’s authority to tlus.

-- END -



