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PURPOSE

The purpose of thishill isto enact a new misdemeanor prohibiting persons from threatening
to discharge a firearm at a school, as specified.

Existing law provides that “any person who willfully threatdnscommit a crime which will

result in death or great bodily injury to anothergon, with the specific intent that the statement,
made verbally, in writing, or by means of an elesic communication device, is to be taken as a
threat, even if there is no intent of actually gamg it out, which, on its face and under the
circumstances in which it is made, is so unequiagaonditional, immediate, and specific as

to convey to the person threatened, a gravity gbgse and an immediate prospect of execution
of the threat, and thereby causes that personmabkoto be in sustained fear for his or her own
safety or for his or her immediate family’s safetiall be punished by imprisonment in the
county jail not to exceed one year, or by imprisentrin the state prison” (Penal Cc&lé22).

This bill would enact a new crime to provide that “a pensbo maliciously threatens to
discharge a firearm on the campus of a public mage university, community college, school,
or location where a school-sponsored event is tgggiace in the state, and who maliciously
causes the report of that threat to be made tetdarcement, is guilty of a misdemeanor.”

This bill would provide that “a threat to discharge a firegjas specified], includes a threat that
is communicated orally, in writing, by means ofe@ctronic communication device, including
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but not limited to, a telephone, cellular telephar@mputer, video recorder, fax machine, text
message, on social media, or by any other means.”

This bill would define “school’ to mean a preschool, eleragpntschool, middle school, junior
high school, high school, or charter school.”

Thisbill would provide that “a person convicted of violatits provisions, based upon a report
that resulted in an emergency response, is liabdepublic agency for the reasonable costs of the
emergency response by any public agency.”

This bill would provide that its provisions would “not pregé punishing a person for conduct
under any other law providing for greater punishtrien

RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past eight years, this Committee has sireti legislation referred to its jurisdiction for
any potential impact on prison overcrowding. Murd§f the United States Supreme Court

ruling and federal court orders relating to théestaability to provide a constitutional level of
health care to its inmate population and the rdlegsue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutpatvisional measure necessary to ensure that
the Legislature does not erode progress in reduariisgn overcrowding.

On February 10, 2014, the federal court orderedf@aia to reduce its in-state adult institution
population to 137.5% of design capacity by Febray2016, as follows:

* 143% of design bed capacity by June 30, 2014;
» 141.5% of design bed capacity by February 28, 268,
» 137.5% of design bed capacity by February 28, 2016.

In February of this year the administration repaotteat as “of February 11, 2015, 112,993
inmates were housed in the State’s 34 adult inigtits, which amounts to 136.6% of design bed
capacity, and 8,828 inmates were housed in outad&-$acilities. This current population is
now below the court-ordered reduction to 137.5%exfign bed capacity.ljefendants’

February 2015 Status Report In Response To Febiitar3014 Order, 2:90-cv-00520 KIM
DAD PC, 3-Judge Cour€oleman v. Brown, Plata v. Brown (fn. omitted).

While significant gains have been made in redutiregorison population, the state now must
stabilize these advances and demonstrate to tlkeealezburt that California has in place the
“durable solution” to prison overcrowding “consistly demanded” by the court. (Opinion Re:
Order Granting in Part and Denying in Part DefesladRequest For Extension of December 31,
2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-gaedCourt,Coleman v. Brown, Plata v.
Brown (2-10-14). The Committee’s consideration of killat may impact the prison population
therefore will be informed by the following quests

. Whether a proposal erodes a measure which hashdett to reducing the prison
population;
. Whether a proposal addresses a major area of maibty or criminal activity for which

there is no other reasonable, appropriate remedy;
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. Whether a proposal addresses a crime which isthirgangerous to the physical safety
of others for which there is no other reasonablyrapriate sanction;

. Whether a proposal corrects a constitutional prolde legislative drafting error; and

. Whether a proposal proposes penalties which aggoptionate, and cannot be achieved

through any other reasonably appropriate remedy.

COMMENTS
1. Stated Need for This Bill
The author states:

SB 456 criminalizes the making of a threat to cotrarschool shooting, whether
directed to a specific individual, or whether pdsta social media for an invited
or general viewing population.

A recent study of threats from August-December@if2by the President of
National School Safety and Security Services stammse alarming trends. The
number of threats in that time period was up 1588%nflast year, with 37% of
those threats sent electronically via social meshanail, text messaging and other
online resources. Nearly 30% of the threats andlyzsulted in a school
evacuation, and 10% resulted in school closureatftgast a portion of the day.

In the San Diego Unified School District, alonegrin have been 138 reported
threats in the past year.

There are significant costs associated with thrbaiistarget schools—both in the
initial response required to insure that the comityug safe by shutting down the
targeted schools, but also in the subsequent iigatisin that may require
substantial time, resources, and opportunity costs.

SB 456 applies specifically to school-shooting #iiseand does not require proof
of a specifically targeted individual, or a demoatbn of sustained fear by any
one particular person, thus filling the gap leftdtgtutes that proscribe bomb
threats and criminal threats, SB 456 holds offemdecountable, deters future
conduct, and shifts the burden of costs by authayithe court to order
restitution.

2. What the Bill Does

As explained in detail above, this bill will enachew crime, punishable as a misdemeanor, to
threaten to discharge a firearm on the campusgpobéc or private university, community
college, school, or location where a school-spatsevent is taking place. Under current law it
is a crime to make a credible threat of death eagbodily injury, which includes the following
elements: The defendant made the threat “verbatiyyriting or by means of an electronic
communication device and with the intent that itddeen as a threat; and it appears that that the
defendant had the means and intent to carry ouhtleat such that the victim was placed in
sustained fear for his or her own safety or thdtisfor her immediate family.
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This crime is an alternate felony-misdemeanor, ghetble by a jail term of up to one year, a fine
of up to $1000, or both, or by imprisonment inaestprison for 16 months, 2 or 3 years and a
fine of up to $10,000.

3. First Amendment Issues—Free Speech and Limits orhreatening Speech

Courts have long held that speech concerning pigdies is entitled to great protection under
the First Amendment.B(rson v. Freeman (1992) 504 U.S. 191.) The California Constitution
also protects free speech. (Cal. Const. Art.2,)8The First Amendment protects the free trade
in ideas. “[T]he government may not prohibit txpreession of an idea simply because society
finds the idea itself offensive or disagreeablél&xasv. Johnson (1989) 491 U.S. 397, 414.)

The First Amendment is not absolute. “There aréagexvell-defined and narrowly limited
classes of speech, the prevention and punishmevhioh has never been thought to raise any
Constitutional problem.” Ghaplinsky v. New Hampshire (1942) 315 U.S. 568, 571-572.) The
First Amendment permits “restrictions upon the eohbf speech in a few limited areas, which
are ‘of such slight social value as a step to tth#t any benefit that may be derived from them is
clearlyoutweighed by the social interest in order amarality’.” (R. A. V. v. City of . Paul (1992)

505 U.S. 377, 382-383. quoti@aplinsky at p. 572). In particular, expressive conduaniied

to intimidate is not protected by the First AmendingVirginia v. Black (2003) 538 U.S. 343.)

A specific form of unprotected, intimidating speasitalled “true threats” in First Amendment
jurisprudence. “A threat is an expression of darition to inflict evil, injury or damage on
another. Alleged threats should be considereint bf their entire factual context, including
the surrounding events and reactions of the lisgene. A true threat, that is one where a
reasonable person would foresee that the listeitieoelieve he will be subjected top physical
violence upon his person, is unprotected by thet Fimendment.” Rlanned Parenthood of the
Columbia/Willamette v. American Coalition of Life Activists (2002) 290 F.%§ 1058, 1077.)

4. Author's Amendments
The author intends to amend this bill in Commitisdollows:

» Revise the bill’'s provisions to remove the word fitiausly,” and instead require that a
person who threatens to discharge a firearm ogdh®us of a school, as specifigbdo
knew or should have known that the threat could be takems true causing others to
reasonably believe that a shooting is likely to oac, is guilty of a misdemeanor.

» Revise the bill's provisions to provide that thetfthat precautionary measures were
taken by a school or law enforcement agency iseexdd of a reasonable belief that a
shooting was likely to occur.

* Revise the bill’s provisions for this new crimeitclude a minor adjudged to be a
delinquent ward of the juvenile court, based uperokation of this section is liable to a
public agency for any reasonable costs of the eemergresponse to the person’s threat
by that public agency.
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Members may wish to discuss whether these amendragehgthen the bill with respect to the
constitutional considerations noted above.

5. Background: School Threats

Recent media reports have described numerous msidesolving school threats. For example,
in San Diego:

...there were 5 percent more suspensions and expsilsidcdan Diego County
related to making terrorist threats in the 2013@&Hool year than in the previous
school year, and 35 percent more than in the 2@14chool year. Threats
typically surface on social media or are made Wian@ or email. Once school
officials learn of it, police are called in to irstgyate, and a school might get
locked down, with everyone on campus kept behiokdd doors the coast is
clear. That could take hours.

Students from high school campuses in OceansigeD&ayo, El Cajon and San
Marcos, have been arrested on suspicion of usmgbp to threaten schools.

The CEO, Jonathan Lucas, said recent changes &pthmake it “very clear”

that threats of violence and bullying won't be tated. He said users are asked to
carefully consider the contents of their posts aredeven shown their IP
addresses. He said the company has been coopesdtingll law enforcement
investigations and has a quick process in platelp investigators locate users
who commit crimes. (Winkley, Lyndsay, and Pat M&d@nline Schools Threats
Up; Officials Crack down.U-T San Diego. N.p., 22 Mar. 2015. Web. 07 Apr.
2015.)

Similarly, in Los Angeles, an grade student was arrested for making threatsigr¢he

social media app, Burnbook, against a Los Angadesity high school. Investigators were
informed that the student had published the thoalbe and was taken into custody the

following day. He was charged with making crimitfadeats after he confessed to threatening to
bring a weapon to school. The student told depuhiat he was making jokes. ("Student
Arrested after Social Media Threats against Sch@lident Arrested following Threats on

Social Media against Los Angeles County School. The Associated Press, 12 Mar. 2015. Web. 07
Apr. 2015.)

Based on these reports, it appears current lawdraddresses the kinds of threats this bill
seeks to address. Members may wish to discussurgnt law is not adequate, and how this
bill would enhance campus safety against credtiesats.

6. Related Bill

SB 110 (Fuller), scheduled to be heard the sameslalyis bill, similarly addresses threats
relating to schools. That bill is broader, howetaggeting threats of “unlawful violence,” and
does not include the more specific “true threatiglaage proposed by this bill.

-- END —



