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PURPOSE

The purpose of thishill isto repeal the current enhancement for specified drug commerce
crimes under which a defendant receives an additional term of three yearsfor each prior
conviction of any onethelisted crimes.

Existing law classifies controlled substances in five schedadesrding to their medical utility
and potential for abuse. Schedule | controllecstarires are deemed to have no accepted
medical uses and cannot be prescribed. Examplézig$ in the California Schedule include the
following:

» Cocaine, heroin and marijuana are Schedule | drugs.

* Methamphetamine, oxycodone and codeine are Schidadiriggs.

» Barbiturates (tranquilizers, anabolic steroids spelcified narcotic, pain medications are
Schedule Il drugs.

* Benzodiazepines (Valium) and phentermine (diet dang Schedule IV drugs.

» Specified narcotic pain medications with active 1mamncotic active ingredients are
Schedule V drugs. (Health & Saf. Code 88 110545810

Existing law provides penalties for possession, possessigouiposes of sale, and
manufacturing of controlled substances. Senteforedrug offenses are typically subject to
Penal Code Section 1170 (h). Convicted defendsarige felony sentences in county jails,
unless disqualified by prior serious felony conwins or by being a registered sex offender.
(Health & Saf. Code 8§ 11350-11401.)

Existing law includes a myriad of enhancements for controlldessance crimes. These include
enhancements for drug crimes that involve of affeictors, for the weight or volume of the
substance and prior drug-crime convictions. (Sealth & Saf. Code 88 11370.2, 11370.4,
1353.4, 11353.6, subd. (b), and 11379.7.)

Existing law provides that where a person is convicted in gecicase of one of a list of
specified drug commerce crimes, and the persotdas previously convicted of any of these
crimes, he or she shall receive a sentence enhamtefthree years for each prior conviction,
to be served in jail unless the defendant is dilfopchfrom a jail term by prior serious felony
convictions or sex offender registration, or ano#tatute requires a prison term. (Health & Saf.
§ 11370.2.) The enhancement covers a convictioadospiracy to commit any of the listed
crimes. The qualifying offenses are as followdl statutory references in the list are to the
Health and Safety Code:

» Possession for sale of cocaine, heroin, specifeates or other specified drugs - § 11350

» Possession for sale of cocaine base - § 11351.5

» Possession for sale of cocaine, heroin, specifiegtes and other specified drugs - 8 11351

» Sale, distribution or transportation of cocainezaine base heroin, specified opiates - §
11352

* Possession for sale of methamphetamine or speaifiet drugs - § 11378

» Sale, distribution or transportation of methamphete or specified other drugs - § 11379

» Possession for sale of PCP - § 11378.5
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» Sale, distribution or transportation of PCP - §729.3

* Manufacturing any controlled substance through cbanextraction or synthesis - 8
11379.6

* Manufacturing any controlled substance through cbanextraction or synthesis, with an
enhancement based on the weight of the substantamiog the drug - 8 11379.8

* Using a minor in the commission of specified drdigmses - § 11380

* Possession of precursor chemicals with intent toufaecture PCP - § 11383

Thisbill repeals the three-year sentence enhancementcooéa defendant’s prior convictions
for one of a list of drug commerce crimes, wheedbfendant is convicted in the current case of
another such crime.

RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past several years this Committee hasisized legislation referred to its jurisdiction

for any potential impact on prison overcrowdinginiful of the United States Supreme Court
ruling and federal court orders relating to theéessaability to provide a constitutional level of
health care to its inmate population and the rdlegsue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutpatvisional measure necessary to ensure that
the Legislature does not erode progress in redymisgn overcrowding.

On February 10, 2014, the federal court ordereddzaia to reduce its in-state adult institution
population to 137.5% of design capacity by Febray2016, as follows:

» 143% of design bed capacity by June 30, 2014;
* 141.5% of design bed capacity by February 28, 26t8;
e 137.5% of design bed capacity by February 28, 2016.

In December of 2015 the administration reported aisa'of December 9, 2015, 112,510 inmates
were housed in the State’s 34 adult institutiorfsctyv amounts to 136.0% of design bed
capacity, and 5,264 inmates were housed in outadé-$acilities. The current population is
1,212 inmates below the final court-ordered popoabenchmark of 137.5% of design bed
capacity, and has been under that benchmark seloeidry 2015.” (Defendants’ December
2015 Status Report in Response to February 10, @oddr, 2:90-cv-00520 KIJM DAD PC, 3-
Judge CourtColeman v. Brown, Plata v. Brown (fn. omitted).) One year ago, 115,826 inmates
were housed in the State’s 34 adult institutiorfsictvamounted to 140.0% of design bed
capacity, and 8,864 inmates were housed in outadé-$acilities. (Defendants’ December 2014
Status Report in Response to February 10, 2014r(t@9-cv-00520 KIM DAD PC, 3-Judge
Court,Coleman v. Brown, Plata v. Brown (fn. omitted).)

While significant gains have been made in redutiregprison population, the state must
stabilize these advances and demonstrate to tkeealezburt that California has in place the
“durable solution” to prison overcrowding “consistly demanded” by the court. (Opinion Re:
Order Granting in Part and Denying in Part DefetsidRequest For Extension of December 31,
2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-gedCourt,Coleman v. Brown, Plata v.
Brown (2-10-14). The Committee’s consideration of kilat may impact the prison population
therefore will be informed by the following quests
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* Whether a proposal erodes a measure which haskdett to reducing the prison
population;

* Whether a proposal addresses a major area of majbty or criminal activity for which
there is no other reasonable, appropriate remedy;

* Whether a proposal addresses a crime which isthirgangerous to the physical safety
of others for which there is no other reasonablyrapriate sanction;

* Whether a proposal corrects a constitutional prolde legislative drafting error; and

* Whether a proposal proposes penalties which apoptionate, and cannot be achieved
through any other reasonably appropriate remedy.

COMMENTS
1. Need for This Bill
According to the author:

SB 966 - the RISE Act will begin undoing the damagéhe failed War on Drugs.
Long sentences that were central to the drug watesty utterly failed to reduce
drug availability or the number of people harmedhia illicit drug market.
Controlled substances are now cheaper and mordyédailable than ever
before, despite a massive investment of tax revandanass incarceration that
has devastated low-income communities of color.

The RISE Act will free up taxpayer dollars for is@ent in community-based
treatment programs instead of costly jail expansi8imce 2007, California has
spent $2.2 billion on county jail construction -t mxluding the costs borne by
the counties for construction and increased stffon the state’s debt service.
Sheriffs have argued for expansion by pointindhigrtgrowing jail populations,
particularly people with long sentences and witntakhealth and substance use
needs. By reducing sentences for people with piieg convictions, SB 966 will
diminish this rationale for jail expansion, allowistate and county funds to be
invested in programs and services that truly imprpublic safety, including
community-based mental health and substance wsenat, job programs, and
affordable housing.

The RISE Act will reduce racial disparities in ttréminal justice system.
Enhancements based on prior drug convictions elRateracial disparities.
Although rates of drug use and selling are comparadross racial lines, people
of color are far more likely to be stopped, arrésied incarcerated for drug law
violations than are whites. Prosecutors are tagckkely to seek an enhanced
sentence for a black defendant as for a white digi@ncharged with the same
offense.

The RISE Act would reduce unjust prosecutorial poweosecutors use
enhancements as leverage to extract guilty pldaesy fiave complete discretion
as to what charges they bring, including enhancésrteased on prior drug
convictions. Prosecutors can coerce people irgaddhg guilty by offering to
reduce the charges they would face at trial. HuRights Watch observes that
“plea agreements have ...become an offer drug deféadannot afford to
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The RISE Act would enhance community safety. Lorsgmtences for drug
offenses do not reduce recidivism, nor do theyrdgieme — most people are
unaware of penalties or think they will be not b&ght. Incarceration does not
reduce crime by incapacitating people who sell draithe street level. Research
shows that people selling retail-level drugs arelkjy replaced as long as the
demand for a drug remains high. Incarcerationrednce public safety by
destabilizing families and communities. Releasedates face extreme barriers
in finding jobs and housing. Family members ofaierated people also struggle
with overwhelming debt from court costs, visitatemd telephone fees, and
diminished family revenue.

Sentence enhancements based on prior convictioyet the poorest and most
marginalized people in our communities — those withstance use and mental
health needs, and those who, after prior contaitt molice or imprisonment, have
struggled to integrate into free society.

The RISE Act is urgently needed. Counties arouedsthte are building new jails
to imprison more people with long sentences, fungehoney away from
community-based programs and services. Peoplednitlp issues, particularly
those in low-income communities of color, are iasiagly left with the choice of
seeking help in a jail or not seeking help at all.

2. History of the Enhancement for Prior Drug Crimes

The enhancement for prior drug crime convictions wmaacted through AB 2320 (Condit),
Chapter 1398, Statutes of 1985. The bill includeetodified legislative intent “to punish more
severely those persons who are in the regular essiaf trafficking in, or production of,
narcotics and those persons who deal in large digsndf narcotics as opposed to individuals
who have a less serious, occasional, or relatimehor role in this activity.”

The bill - called “The Dealer Statute” - was spaesbby the Los Angeles District Attorney and
also included enhancements based on the weigheafrug involved in specified drug
commerce crime. The weight enhancement is fourkitealth and Safety Code Section 11370.4.
The Senate Judiciary Committee analysis of thesbillout the sponsor’s explanation that the bill
was modeled on particularly harsh federal drug erdiaws. The sponsor argued that the bill was
necessary to eliminate an incentive for personsrdffic [in drugs] in California where

sentences are significantly lighter than in fed&ral.”

The federal laws to which the sponsor referred wleose enacted in the expansion of the so-
called war against drugs during the Reagan admaish. President Reagan announced his
initiative® in October of 1982, at a time when Columbian aoeétartels” were becoming
powerful.? Nancy Reagan announced her “Just Say No” campiduly of 1984. These
federal laws included reduced judicial discretimc)uding through mandatory minimum
sentences. The current administration has begpualtdack on some of the harshest policies

! http://www.presidency.ucsb.edu/ws/?pid=43085
2 http://www.npr.org/templates/story/story.php?stdn9252490
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and Congress has passed some sentence reductastis)atably reducing the disparity between
cocaine powder crimes and cocaine base crimes.

3. Research on Sentences and Sentences IncreaseBeaterrents to Crime

Criminal justice experts and commentators havedtttat, with regard to sentencing, “a key
guestion for policy development regards whethermanhd sanctions or an enhanced possibility
of being apprehended provide any additional detétyenefits.

Research to date generally indicates that incraagée certainty of punishment,
as opposed to the severity of punishment, are fil@ly to produce deterrent
benefits?

A comprehensive report published in 2014, entifled Growth of Incarceration in the
United Sates, discusses the effects on crime reduction thronggpacitation and
deterrence, and describes general deterrence cedimaspecific deterrence:

A large body of research has studied the effecisaairceration and other
criminal penalties on crime. Much of this reseascguided by the hypothesis
that incarceration reduces crime through incaptaitaand deterrence.
Incapacitation refers to the crimes averted byptigsical isolation of convicted
offenders during the period of their incarceratidrheories of deterrence
distinguish between general and specific behaviesponses. General deterrence
refers to the crime prevention effects of the thoggunishment, while specific
deterrence concerns the aftermath of the failuigeokral deterrence—that is, the
effect on reoffending that might result from thgoesence of actually being
punished. Most of this research studies the oelahip between criminal
sanctions and crimes other than drug offenseselaied literature focuses
specifically on enforcement of drug laws and tHatienship between those
criminal sanctions and the outcomes of drug usedang prices.

In regard to deterrence, the authors note thahia ¢lassical theory of deterrence, crime
is averted when the expected costs of punishmaeteekthe benefits of offending. Much
of the empirical research on the deterrent poweriafinal penalties has studied
sentence enhancements and other shifts in peneypol .

Deterrence theory is underpinned by a rationalagw of crime. In this view, an
individual considering commission of a crime weighes benefits of offending
against the costs of punishment. Much offendigydver, departs from the
strict decision calculus of the rationalistic modBobinson and Darley (2004)
review the limits of deterrence through harsh plumient. They report that
offenders must have some knowledge of criminal |pesao be deterred from
committing a crime, but in practice often do ndt.”

3 Valerie Wright, Ph.D Deterrencein Criminal Justice Evaluating Certainty vs. Severity of Punishment
(November 2010), The Sentencing Project (http://wsentencingproject.org/doc/Deterrence%20Briefing@i)
* The Growth of Incarceration in the United States (2014), Jeremy Travis, Bruce Western and Stevé&e
Editors, Committee on Causes and Consequencegbffttites of Incarceration, The National Researam€i p.
131 (citations omitted) (http://johnjay.jjay.cungiiénrc/NAS_report_on_incarceration.pdf,)

® 1d. at 132-133.
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The authors of the 2014 report discussed abovduwdathat incapacitation of certain
dangerous offenders can have “large crime prevemgmefits,” but that incremental,
lengthy prison sentences are ineffective for crdaterrence:

Whatever the estimated average effect of the iecation rate on the crime rate,
the available studies on imprisonment and crimeshiavited utility for policy.
The incarceration rate is the outcome of policiéscéing who goes to prison and
for how long and of policies affecting parole reation. Not all policies can be
expected to be equally effective in preventing exinThus, it is inaccurate to
speak of the crime prevention effect of incarcerath the singularPolicies that
effectively target the incarceration of highly dangerous and frequent offenders

can have large crime prevention benefits, whereas other policies will have a small
prevention effect or, even worse, increase crime in the long run if they have the
effect of increasing postrelease criminality.

DO SEVERE SENTENCE ENHANCEMENTS, SUCH THE ENHANCEME FOR A

PRIOR DRUG CRIMES THAT WOULD BE REPEALED BY THIS BL,
DISCOURAGE PERSONS FROM DRUG COMMERCE RECIDIVISM?

-- END -



