SENATE COMMITTEE ON PUBLIC SAFETY
Senator Aisha Wahab, Chair
2023 - 2024 Regular

Bill No:
Author:
Version:
Urgency:

Consultant:

Source:

AB 1028 Hearing Date: July 11, 2023
McKinnor

June 28, 2023

No Fiscal: Yes
MK

Subject: Reporting of crimes: mandated reporters

HISTORY

Futures Without Violence

California Partnership to End Domestic Violence
Alliance for Boys and Men of Color

UC Irvine Domestic Violence Law Clinic

Prior Legislation: AB 2790 (Wicks) Held in Sen Approps. 2022

Support:

Opposition:

A Safe Place; ACLU California Action; California Academy of Family Physicians;
California Consortium for Urban Indian Health; California Faculty Association;
California Health+ Advocates: California Nurse Midwives Association; California
State Council of Service Employees International Union (SEIU California); Center
for Community Solutions; Coalition to Abolish Slavery & Trafficking (CAST);
Communities United for Restorative Youth Justice (CURYJ); Community Resource
Center; Community Solutions for Children, Families, and Individuals; Culturally
Responsive Domestic Violence Network (CRDVN); Deathope; Dignity and Power
Now; Ella Baker Center for Human Rights; Empower Yolo; Family Violence
Appellate Project; Family Violence Law Center; FreeFrom; Immigrant Legal
Resource Center (UNREG); Initiate Justice (UNREG); Jenesee Center; Korean
American Family Services, INC (KFAM); LA Defensa; Los Angeles LGBT Center;
MILPA; National Association of Social Workers, California Chapter; Prevention
Institute; Psychiatric Physicians Alliance of California; Safe Alternatives to Violent
Environments; Strong Hearted Native Women's Coalition, INC.; The Collective
Healing and Transformation Project; Woman INC; Youth Leadership Institute

Arcadia Police Officers’ Association; Board of Registered Nursing; Burbank
Police Officer’s Association; California District Attorneys Association; California
Reserve Peace Officers Association; Claremont Police Officers Association;
Corona Police Officers Association; Culver City Police Officers’ Association;
Deputy Sheriffs’ Association of Monterey County; Fullerton Police Officers’
Association; Grossmont Healthcare District; Los Angeles School Police Officers
Association; Murrieta Police Officers’ Association; Newport Beach Police
Association; Novato Police Officers Association; Palos Verdes Police Officers
Association; Placer County Deputy Sheriffs’ Association; Pomona Police
Officers’ Association; Riverside Police Officers Association; Riverside Sheriffs’
Association; San Diegans Against Crime; San Diego County District Attorney's
Office; San Diego Deputy District Attorneys Association; Santa Ana Police



AB 1028 (McKinnor ) Page 2 of 7

Officers Association; Upland Police Officers Association; Ventura County Office
of the District Attorney; California Sexual Assault Forensic Examiner Association
(unless amended); Multiple individuals

Assembly Floor Vote: 45 -17

PURPOSE

The purpose of this bill is to eliminate the duty of a health care practitioner to report
assaultive or abusive conduct to law enforcement and instead requires the provider to refer the
patient to supportive services.

Existing law requires a health practitioner, as defined, to make a report to law enforcement when
they suspect a patient has suffered physical injury that is either self-inflicted, caused by a
firearm, or caused by assaultive or abusive conduct, as specified. (Penal Code § 11160.)

Existing law punishes the failure of a health care practitioner to submit a mandated report by
imprisonment in a county jail not exceeding six months, or by a fine not exceeding $1,000, or by
both. (Penal Code § 11162)

Existing law provides that a health practitioner who makes a report in accordance with these
duties shall not incur civil or criminal liability as a result of any report. (Penal Code § 11161.9

(a))

Existing law states that neither the physician-patient privilege nor the psychotherapist patient
privilege apply in any court or administrative proceeding with regards to the information
required to be reported. (Penal Code § 11163.2)

This bill limits a health practitioner’s duty to make a report of injuries to law enforcement to
instances where: the injury is by a firearm, either self-inflicted; where the wound or physical
injury was the result of child abuse; or where the wound or physical injury was the result of elder
abuse.

This bill requires a health care practitioner, who in their professional capacity or within the scope
of their employment, knows or reasonably suspects that their patient is experiencing any form of
domestic violence or sexual violence, to provide brief counseling and offer a referral to domestic
violence or sexual violence advocacy services before the end of treatment, to the extent that it is
medically possible.

This bill provides that the health practitioner shall have met the requirement when the brief
counseling, education, or other support is provided and warm hand off or referral is offered by a
member of the health care team.

This bill provides that if the health practitioner is providing medical services to the patient in the
emergency department of a hospital, they shall also offer assistance to the patient in accessing a
forensic evidentiary exam or reporting to law enforcement, if the patient wants to pursue these
options.

This bill provides that a health practitioner may offer a warm hand off and referral to other
available services including legal aid and community based services.
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This bill provided that to the extent possible, health practitioners shall document all
nonaccidental violent injuries and incidents of abuse in the medical record.

This bill provides that nothing limits or overrides the ability of a health care practitioner to alert
law enforcement to an imminent or serious threat to health or safety of an individual or the
public, pursuant to the privacy rules of HIPAA.

This bill defines “warm handoff” may include but is not limited to, the health practitioner
establishing direct and live connection through a call with survivor advocate, in-person on site
survivor advocate, in-person on-call survivor advocate, or some other form of tele-advocacy.

This bill provides the patient may decline the “warm hand-oft”.

This bill provides that “referral” may include, but is not limited to, the health practitioner sharing
information about how a patient can get in touch with a local or national survivor advocacy
organization, information about how the survivor advocacy organization information about how
the survivor organization could be helpful for the patient, what the patient could expect when
contacting the survivor organization, the survivor advocacy organizations contact information.

This bill contains findings and declarations.

This bill provides that a health practitioner shall not be civilly or criminally liable for acting in
compliance with this section for any report that is made in good faith compliance with state law.

This bill makes conforming cross-references.

COMMENTS
1. Need for This Bill
According to the author:

AB 1028 will ensure survivors can access healthcare services by creating a
survivor-centered, trauma-informed approach and limit non-consensual and
potentially dangerous referrals to law enforcement. In addition, if a health provider
knows or suspects a patient is experiencing any kind of domestic and sexual
violence, not just physical, they will be required to offer a referral to a local
domestic violence and sexual violence advocacy program or the National Domestic
Violence hotline. This change will increase access to healthcare and ensure that
survivors are provided the agency and information they need to be safe and healthy.

2. Health Care worker: mandate reporters

Penal Code section 11160 requires a health care practitioner who treats a person brought in to a
health care facility or clinic who is suffering from specified injuries to report that fact
immediately, by telephone and in writing, to the local law enforcement authorities. The duty to
report extends to physicians and surgeons, psychiatrists, psychologists, dentists, medical
residents, interns, podiatrists, chiropractors, licensed nurses, dental hygienists, optometrists,
marriage and family therapists, clinical social workers, professional clinical counselors,
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emergency medical technicians, paramedics, and others. The duty to report is triggered when a
health practitioner knows or reasonably suspects that the patient is suffering from a wound or
other physical injury that is the result of assaultive or abusive conduct caused by another person,
or when there is a gunshot wound or injury regardless of whether it self-inflicted or one cause by
another person. Health practitioners are required to report if these triggering conditions are met,
regardless of patient consent. Failure to make the required report is a misdemeanor.

This bill would eliminate the duty of a health care practitioner to report known or suspected
assaultive or abusive conduct and instead provide that they should, whenever medically possible,
refer the person to provide the person with counseling, a warm handoff, or a referral to local
domestic violence services.

According to the background provided by the author, “[i]n a 2020 survey done by the National
Domestic Violence Hotline of survivors who had experienced mandated reporting, 83.3% of
survivors stated mandatory reporting made the situation much worse, somewhat worse, or did
nothing to improve the DV situation. 27% of callers reported that they did not seek healthcare
because of mandatory reporting requirements”. A report by Futures Without Violence, a co-
sponsor of this bill, notes with regards to mandated reporting laws:

Most U.S. states have enacted mandatory reporting laws, which require the
reporting of specified injuries and wounds, and very few have mandated reporting
laws specific to suspected abuse or domestic violence for individuals being
treated by a health care professional. Mandatory reporting laws are distinct from
elder abuse or vulnerable adult abuse and child abuse reporting laws, in that the
individuals to be protected are not limited to a specific group, but pertain to all
individuals to whom specific health care professionals provide treatment or
medical care, or those who come before the health care facility. The laws vary
from state-to-state, but generally fall into four categories: states that require
reporting of injuries caused by weapons; states that mandate reporting for injuries
caused in violation of criminal laws, as a result of violence, or through non-
accidental means; states that specifically address reporting in domestic violence
cases; and states that have no general mandatory reporting laws.

(Compendium of State and U.S. Territory Statutes and Policies on Domestic Violence and
Health Care, Fourth Ed. 2019 at pp.2-3, available
https://www.futureswithoutviolence.org/wp-content/uploads/Compendium-4th-Edition-2019-

Final.pdf.)

It should be noted that the duty to report known or suspected child abuse and neglect under the
Child Abuse and Neglect Reporting Act, is separate from a health care practitioner’s duty to
report injuries generally. (See Penal Code § 11164 et. seq.) This bill does not eliminate the duty
of health care practitioners under that Act. Similarly, the duty to report known or suspected
abuse of an elder or a dependent adult is also separate from a health care provider’s general duty
to report injury. (See Welfare & Inst. Code,§ 15360.) This bill also does not eliminate the duty
of health care practitioners under those provisions of law.
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3. Prior Legislation

This bill is almost identical to AB 2790 (Wicks) which passed this Committee 4-1 in June 2022.
The bill was subsequently held in Senate Appropriations Committee.

4. Argument in Support
A number of organizations that support this bill state:

On behalf of Futures Without Violence, the Alliance for Boys and Men of Color,
UC Irvine Law, the Culturally Responsive Domestic Violence Network, the
California Partnership to End Domestic Violence and the Los Angeles LGBT
Center, I write today as co-sponsors in support of Assembly Bill 1028 (McKinnor).
This important legislation will modernize California’s medical mandated reporting
law for adult violent injuries to better ensure safety and healthcare access for
survivors of domestic, sexual, and interpersonal violence. This bill is a priority
policy for our organizations this year.

Because domestic and sexual violence often remove one’s ability to exercise
control over their life, advocates help survivors achieve safety and healing by
supporting their self-determination and empowerment. Not only does medical
mandated reporting replicate harmful coercive patterns over survivors’ lives, it puts
them in greater danger: according to a study of callers to National Domestic
Violence Hotline, 51% of survivors who had experienced mandatory reporting
stated that it made their situations much worse, and another 32% stated that it
either made things worse or did not help them at all.

Domestic and sexual violence have been shown to be associated with increased risk
of many health issues. Unfortunately, we have seen the ways in which medical
mandated reporting requirements have kept survivors from seeking necessary
healthcare in the first place, made survivors feel like they could never return to
healthcare after they learned of the requirement, or made them feel like they could
not share the reason for or extent of certain injuries or health issues with their
provider.

Not only does mandated reporting to law enforcement of adult domestic and sexual
violence injuries create a barrier to healthcare, but medical mandated reporting to
law enforcement can result in the escalation of abuse, survivors themselves being
criminalized, exposure to immigration detention or deportation, undue child
welfare involvement that separates children from abused parents, and more.
Although a well-intentioned attempt to ensure domestic and sexual violence is
taken seriously as a health issue, there is no research that suggests that medical
mandated reporting requirements result in positive safety outcomes for survivors.
Survivors in California deserve to be able to access trauma-informed healthcare
separately from law enforcement. Domestic and sexual violence advocates are
specifically trained to help survivors more safely access the criminal and civil legal
systems should they want to. Because AB 1028 will require health providers to
offer a warm hand off and referral to an advocacy organization, advocates will be
able to respond before violence escalates. A warm and informed connection to
confidential advocacy services will allow survivors to address their many different
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safety needs - from crisis intervention to emergency housing to legal support - in an
on-going and trauma-informed way.

5. Argument in Opposition
The San Diego County District Attorney’s Office opposes this bill stating:

The current mandated reporting law is a safety net for victims of domestic violence
when their abuser is so controlling that they do not want to call for help themselves.
The current laws establish a minimum standard of care for health care providers
and recognize that without intervention, violence often escalates in both frequency
and severity result in repeat visits to healthcare systems or death.

Health care providers serve as gatekeepers to identify and report abuse where the
family members and the abused themselves may not. These reporting laws ensure
that a victim is protected, even if the abuser stands in the lobby of the hospital,
demanding the victim lie about the abuse. A physician is duty bound to report
suspicious injuries under the current law if they reasonably suspect the injuries
were as a result of “abusive or assaultive conduct.” This current language is broad
enough, yet specific enough, and encompasses enough of the dangerous conduct
that we as a society want “checked” on by a larger community response including
law enforcement, advocacy services, and social services.

California has long protected it’s most vulnerable by legislating mandated reporting
for domestic violence and child abuse, and more recently elder abuse. This bill
eliminates physician-mandated reporting for any physical injury due to domestic
violence other than the small percentage of domestic violence cases that result in
injuries from firearms. This means that domestic violence victims who are bruised,
attacked, stabbed, strangled, tortured, or maimed or are injured with weapons other
than firearms, would not receive the current protection the law affords.

Additionally, the bill doesn’t follow California’s trend of broadening the duty to
report and protect our most vulnerable victims. We have mandated reporting for
child abuse, mandated reporting for domestic violence, and mandated reporting for
elder abuse. The elder abuse mandated reporting laws previously only required
reports of report physical abuse, but they have expanded to financial and mental
abuse, neglect, and isolation. This progression shows California is more protective
of its vulnerable, not less. Why would we go backwards?

An example of how this bill would drastically diminish the victim voice includes
the following: imagine an attempted murder case where a domestic violence abuser
strangled the victim to the point of unconsciousness and stabbed the victim
repeatedly and brings the victim to the hospital, hovers over the victim, directs the
victim what to do and say, not to report that it was abuse, either impliedly or
expressly, and silences the victim even in the lobby of the emergency room. This
bill would leave this victim with no protection by the health care provider who
stands at the ready to help and report the suspicious injuries to law enforcement
when that victim says, “I don’t know who did this to me.”
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My county is the second largest in the state, and the 4th largest District Attorney’s
office in the nation. We see roughly 17,000 domestic violence incidents per year,
and a subset of those only come to our attention because of the good work of health
care providers doing their duty to report suspicious injuries. Domestic violence is
already one of the most under reported crimes because of the dynamics of power
and control within an intimate partner relationship. Why would we remove the very
protection that helps give these victims a voice?

-- END —



