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PURPOSE

The purpose of thishill isto requirethat jurorsin criminal cases be referred to by something
other than their names.

Existing lawallows a court, in a criminal case, to conducirstnal examination of prospective
jurors. (Code of Civil Procedure § 223)

Existing lawprovides that after a court’s initial examinaticounsel for each party shall have
the right to examine, by oral and direct questignany or all of the prospective jurors. (Code of
Civil Procedure §223.)

Existing lawsays the court may, in the exercise of its digmnetimit the oral and direct
guestioning of prospective jurors by counsel. (Cofd€ivil Procedure § 223)

Existing lawprovides that the court may specify the maximuno@m of time that counsel for
each party may question an individual juror, or rmpgcify an aggregate amount of time for
each party, which can then be allotted among theparctive jurors by counsel. (Code of Civil
Procedure § 223)
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Existing lawprovides that voir dire of any prospective jurshsll, where practicable, occur in
the presence of other jurors in all criminal cageduding death penalty cases. (Code of Civil
Procedure § 223.)

Existing lawprovides that the trial court’s exercise of itsaletion it the manner in which voir

dire is conducted, including any limitation on tirae which will be allowed or direct

guestioning of prospective jurors by counsel arngmhaination that a question is not in aid of the
exercise of challenges for cause, shall not camgea@nviction to be reversed unless the exercise
of discretion has resulted in a miscarriage ofigest{Code of Civil Procedure § 223)

Existing lawprovides that the names of qualified jurors drdsem the qualified juror list for the
superior court shall be made available to the pulghon request unless the court determines that
compelling interest requires that this informatghould be kept confidential. (Code of Civil
Procedure § 237(a)(1))

Existing lawprovides that upon the recording of a jury’s verdh a criminal jury proceeding,
the court’s record of personal juror identifyingammation of trial jurors, consisting of names,
addresses and telephone numbers shall be sealeflidher order of the court. (Code of Civil
Procedure § 237 (a)(2))

Existing lawprovides that a person may petition the courtctesas sealed jury records with a
petition that is supported by a declaration thaludes facts sufficient to establish good cause for
the release of juror’s personal identifying infotroa. (Code of Civil Procedure § 237 (b))

This bill provides that, in a criminal case, the court spaidlvide to counsel for each party the
complete names of the prospective jurors, bothaddptically and in the order in which they will
be called.

This bill provides that the court in each criminal triallsdatermine a uniform manner by which
each prospective juror shall be addressed by thg aad counsel for each party according to
one of the following:

* Anidentification number assigned by the court.
» The prospective juror’s first name and the firstiah of his or her last name.
» The prospective juror’s title and last name.

This bill provides that before examining prospective jurtire,court shall advise them that, in
accordance with state law, the court and counseddoh party are prohibited, in all criminal
cases, from addressing prospective jurors by fbkinames during jury selection and are
required to address each prospective juror by antiiication number, by his or her first name
and the first initial of his or her last name, grtbs or her title and last name.

Existing lawallows a trial judge in civil cases to examinegmective jurors in order to select a
fair and an impartial jury. (Code of Civil Proced 222.5)

Existing lawprovides that after a trial judge’s initial examiion, counsel for each party may
examine any of the prospective jurors, by oral dinelct questioning, so that counsel may
intelligently exercise both peremptory challenged ehallenges for cause. (Code of Civil
Procedure § 222.5.)
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Existing lawprovides that during any examination conducteddunsel for the parties, the trial
judge should permit liberal and probing examinatiattulated to discover bias or prejudice with
regard to the circumstances of the particular q@3ede of Civil Procedure § 222.5.)

Existing lawprovides that to facilitate the jury selection gess, the trial judge should provide
the parties with both the alphabetical list andlisteof prospective jurors in the order in which
prospective jurors will be called. (Code of Civilbeedure § 222.5.)

This bill provides that in a civil case, the court shalmpmte to counsel for each party the
complete names of the prospective jurors, bothadphically and in the order in which they will
be called.

RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past several years this Committee hasisized legislation referred to its jurisdiction

for any potential impact on prison overcrowdinginiful of the United States Supreme Court
ruling and federal court orders relating to theéessaability to provide a constitutional level of
health care to its inmate population and the rdlegsue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutpafvisional measure necessary to ensure that
the Legislature does not erode progress in redymiisgn overcrowding.

On February 10, 2014, the federal court ordereddzaia to reduce its in-state adult institution
population to 137.5% of design capacity by Febray2016, as follows:

* 143% of design bed capacity by June 30, 2014;
* 141.5% of design bed capacity by February 28, 26t8;
* 137.5% of design bed capacity by February 28, 2016.

In December of 2015 the administration reported aisa'of December 9, 2015, 112,510 inmates
were housed in the State’s 34 adult institutiorfsictvamounts to 136.0% of design bed
capacity, and 5,264 inmates were housed in outadé-$acilities. The current population is
1,212 inmates below the final court-ordered popaitabenchmark of 137.5% of design bed
capacity, and has been under that benchmark seloei&ry 2015.” (Defendants’ December
2015 Status Report in Response to February 10, @dddr, 2:90-cv-00520 KIJM DAD PC, 3-
Judge CourtColeman v. Brown, Plata v. Browfn. omitted).) One year ago, 115,826 inmates
were housed in the State’s 34 adult institutiortsictvamounted to 140.0% of design bed
capacity, and 8,864 inmates were housed in outavé-$acilities. (Defendants’ December 2014
Status Report in Response to February 10, 2014r(#@®-cv-00520 KIJM DAD PC, 3-Judge
Court,Coleman v. Brown, Plata v. Browm. omitted).)

While significant gains have been made in redutiregprison population, the state must
stabilize these advances and demonstrate to tkeealezburt that California has in place the
“durable solution” to prison overcrowding “consistly demanded” by the court. (Opinion Re:
Order Granting in Part and Denying in Part DefemsldRequest For Extension of December 31,
2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-gedCourt,Coleman v. Brown, Plata v.
Brown(2-10-14). The Committee’s consideration of hitlat may impact the prison population
therefore will be informed by the following quests
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* Whether a proposal erodes a measure which haskadett to reducing the prison
population;

* Whether a proposal addresses a major area of mafbty or criminal activity for which
there is no other reasonable, appropriate remedy;

* Whether a proposal addresses a crime which isthjirg@ngerous to the physical safety
of others for which there is no other reasonablyrapriate sanction;

* Whether a proposal corrects a constitutional prolde legislative drafting error; and

* Whether a proposal proposes penalties which apoptionate, and cannot be achieved
through any other reasonably appropriate remedy.

COMMENTS
1. Need for This Bill

According to the author:

This commonsense and modest proposal providescpriyatections to
prospective jurors during the jury selection pracdshis bill simply provides that
during voir dire, a court or counsel in a crimin@tter must address a prospective
juror by a jury number, the juror’s first name dast initial, or the juror’s title and
last name.

It is not uncommon for prospective jurors to reviair full names during voir
dire. Prospective jurors are then asked to progidensive private information,
including their occupation, where they live, if yngave children, and if they live
alone or with others.

When prospective jurors reveal both their full naand other personal information,
they put themselves at-risk of being potentiallgtimnized. It is true that a juror
who feels uncomfortable about answering a partrbufgersonal question during
voir dire may ask the court to go into the judgetssed chambers to answer the
guestion; however, jurors do not always invoke grigilege. Jurors who might
already feel intimidated by the jury selection @es (and who want to avoid
interrupting the voir dire proceedings) may feedgaure to answer the personal
guestion in open court rather than behind closedntters.

Jurors who feel reluctant about reporting to jumydor privacy reasons should be
put at ease. To the extent that voir dire contebuio instances of identity theft or
juror intimidation among prospective jurors, thi bould curb those instances.

2. Statutory History

In California the selection of trial jurors hasditzonally been by name, and qualified jurors'
names are generally to be made available to thikcpufon request. In 1995 the Legislature
passed, and the Governor signed, SB 508 (Camp@#&ll}964, Stats. 1995 to address legislators'
growing desires to protect juror privacy in crimitréals. Pursuant to SB 508, as of January 1,
1996, all juror information in a criminal trial i@alifornia is automatically sealed as soon as the
jury verdict is recorded. Any person may petitiba court for access to juror information.
However, only if good cause for that informatiorsi®wn on the face of the court pleadings will
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a hearing on the release of that information evendheduled. Otherwise, the court will bar the
release of such personal information. (Code ofl ®rocedure Section 237(b).)

Between the enactment of SB 508 in 1995 and 1998r@er of bills were introduced in the
Legislature to "move up" the secrecy shield onfudentity information from the time of the
verdict to the beginning of the voir dire processil criminal trials. However, all constitutional
guestions were raised about those legislative malpaalling for automatic juror anonymity and
no such proposals seeking automatic voir dire amityywere passed.

3. Press-Enterprise

According to the United States Supreme Court, theymptive openness of jury selection dates
back to at least the 1500's in England, and wasraampractice in America at the time the
Constitution was adoptedPress-Enterprise v. Riversid#984) 464 U.S. 501.) Allowing the
public to observe the selection of jurors has hisatly been believed to provide the public
needed confidence that the criminal justice sysgefair and unbiased. In the voir dire process,
the court and the attorneys involved in criminaesahave historically questioned prospective
jurors to try to ensure a fair and impartial jufyersonal views have traditionally been elicited
from the jurors to determine whether they haveeathiéty to be fair and impartial in the case
before them. Both prosecutors and defense atterdm&ye consistently argued in the Legislature
over the years that access to such personal infanmabout jurors is absolutely necessary to
determine whether prospective jurors hold a paaebias.

In 1984, the United States Supreme Court considiisdssue in th®ress-Enterpris case
noted above. The Court held that there are indéssa constitutional constraints limiting the
degree to which access to juror information cabdreed during a criminal trial.

In that case, the Press-Enterprise newspaper niovel/e the voir dire examination of
prospective jurors in a gruesome murder case opente press. The State of California
opposed the newspaper's motion, asserting thatrbes in this trial would not be candid with
their answers if the press were present during jguestioning. The trial judge agreed and
prohibited the press from attending the individwail dire proceedings. The voir dire lasted six
weeks, and all but three days of it were closdthégoublic. When the press tried to get copies
of the transcript of the voir dire, the trial juddenied the motion on the grounds that although
most of the answers by the jurors were routinggethesre some questions and answers that
were of a personal nature, and release of thenrdbon would violate the privacy rights of the
jurors. Press-Enterprisesupra at 507.)

The Supreme Court rejected the trial court decjdiading that, based on long historical
precedent, trials, including voir dire proceedirg® inherently public proceedings. The Court
reasoned that a defendant is entitled to a fairogo®eh trial under the First and Sixth
Amendments. It found that openness in trials eodsuboth the basic fairness of the criminal
trial and the appearance of fairness to the gepeialic, thereby giving the public confidence in
the jury system. Id._ at 508.) The Court citgdlobe Newspaper Co. v. Superior Co(ir®82)
457 U.S. 596, for the important proposition that:

Closed proceedings, although not absolutely preduchust be rare and only for
cause shown that outweighs the value of openn@ssss-Enterprisesupra, at
509.)
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The Court found that a state's justification farstire of a public criminal proceeding must be a
"weighty one.” (1d.) The Court further held that trials may be hieldecret only if the trial
court determines on a case-by-case basis thatésemption of openness is overcome by an
overriding interest (e.g., the defendant's righd fair trial). The Court required that the
overriding interest be based on the trial coupgécdic and articulated findings that secrecy is
essential to meet the overriding interest thatstwecy is narrowly tailored to meet the interest,
and that alternatives to secrecy have been clearlgidered. In rejecting the trial court's order
of secrecy irPress-Enterprisethe Supreme Court emphasized that, in that tasdrtial court

did not articulate specific findings as to why @&eaaled to close voir dire; nor did it consider
alternatives to closing it( Id._ at 513.)

The U.S. Court of Appeals for the Fourth Circuilymg onPress-Enterpriserejected jury
anonymity in_In re Baltimore Surfdth Cir. 1988) 841 F.2d 74, stating :

We think it no more than application of what hagals been the law to require a .
.. court. . .to [make public] the names and asskes of those jurors who are
sitting. . . .[W]e recognize the difficulties whichay exist in highly publicized
trials . . . and the pressure upon jurors. Buthugk the risk of loss of confidence
in the judicial process is too great to permitienaral defendant to be tried by a
jury whose members may maintain anonymity. Ifthe attendant danger(s] of a
highly publicized trial are too great, [the courtdy always sequester the jury and
change of venue is always possible. . . .(841 BtZ2tb6-77.)

More recent cases also affirm the need to appraachymous juries as “an unusual measure
that is warranted only where there is a strongae#s believe the jury needs protection or to
safeguard the integrity of the justice system hst the jury can perform its factfinding
function...” (United States v. ShryocB42 F.3d 948, 971 (9th Cir. Cal. 2003)) In ortter
empanel an anonymous jury the court must find:

(1) there is a strong reason for concluding thist itecessary to enable the jury to
perform its factfinding function, or to ensure juprotection; and (2) reasonable
safeguards are adopted by the trial court to mienainy risk of infringement upon
the fundamental rights of the accused.” Id. (adwptine First Circuit's test from
United States v. DeLuca37 F.3d 24, 31 (1st Cir. 1998)). Although thesetdrs
are neither exclusive nor dispositive, courts h@oegnized the need for jury
protection based on a combination of factors, idicig:(1) the defendants'
involvement with organized crime; (2) the defendaparticipation in a group with
the capacity to harm jurors; (3) the defendantst psiempts to interfere with the
judicial process or witnesses; (4) the potentiat the defendants will suffer
lengthy incarceration if convicted; and (5) exteegpublicity that could enhance
the possibility that jurors' names would becomelipudnd expose them to
intimidation and harassment. (citations omittedhni{ed States v. Fernandez, 388
F.3d 1199, 1244-1245 (9th Cir. Cal. 2004))

A California Supreme Court case found that the tdigr not abuse its discretion in identifying
jurors by number stating:

We find no abuse of discretion in the trial coudgision to order that the jurors be
identified by numbers. The prosecutor informeddbert that two witnesses had
been threatened and one had been offered a biieseTincidents provided
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reasonable grounds for concern that an attempttrbggmade to unlawfully
interfere with the jurors' performance of theiridat Any interference with
defendant's right to conduct voir dire was minindibecause the jurors were not
completely anonymous—counsel had access to thesnahtie jurors. Defendant
contends that the procedure interfered with hibtaho assist his counsel in jury
selection because he was not personally allowegsado the jurors' names.
Defendant argues that he might not have recogragacbr's face but might have
recognized a name and realized he knew somethimgj #fee juror or the juror's
family that might cause the juror to be biased.dddant's contention is speculative
and in any event any minor interference with thedwwt of voir dire that may have
occurred was justified by the court's legitimateasrns for the safety and integrity
of the jury People v. Thomas3 Cal. 4th 771, 786-789 (Cal. 2012))

4. ldentifying a Juror by Other Than Their Name

This bill provides that in a criminal trial the abghall provide to counsel for each party the
complete names of the prospective jurors, bothadphcally and in the order in which they
were called. However, the court in each criminial tishall determine a uniform manner by
which each prospective juror shall be addressetidgourt and counsel for each party
according to one of the following:

* Anidentification number assigned by the court.
* The prospective juror’s first name and the firstiah of his or her last name.
» The prospective juror’s title and last name.

This bill prohibits the court and counsel for epetity from addressing prospective jurors by
their full names during jury selection and requittes court to inform the jury of the prohibition.

5. Constitutional Issues?

Having every juror in a criminal case addresseddiyething other than his or her name during
voir dire raises Constitutional questions.

As noted in the cases above, the right to a pylnticis important not just to the right of the
defendant to get a fair trial but to the rightloé fpublic to have confidence in the jury system.
Cases that have allowed for an anonymous jurigsri@s where the jurors were referred to by a
number have been upheld when the Appellate Cosrfduand that the trial court had made a
finding that the jury needed protection or thavas necessary to protect the ability of a jury to
perform its fact-finding duty in a particular caseis not clear that it will be Constitutional to
allow this automatically in every case. It is afsu clear whether each of the options would
have the same Constitutional problems, for exanagetifying a person by a number only
seems to give complete anonymity, maybe addresspggson by last name does not since it
may give some indication as to a relationship wimeone involved in the case.

While this bill gives the prosecution and defenseeas to the prospective jurors names and thus
may not infringe on one aspect of a defendantistrig a fair trial, by not making a case by case
determination it appears as if it may violate tpemjury requirement iRress Enterprise This

bill does not eliminate Code of Civil Proceduretsm 237 which provides access by the public
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to the names of qualified jurors until a verdics leeen reached so is that enough to comply with
Press Enterprise’sequirement that trials be “inherently public” peadings?
6. Support

According to the San Diego County District Attornaysponsor of this bill:

A constituent brought this issue to our attentitiaraexperiencing the voir dire
process in a local criminal case. While she wdiedturn to be called, she
witnessed a young lady, about the same age aslhidaughter, get called up by
her full name. She sat in disbelief as the youdy ivulged where she lived, that
she lived alone, where she worked and other vensopal information. The
courtroom was filled with other prospective juroddl. hear the young lady’s full
name and, after a few moments of questioning knetaild many of us would
consider very private. AB 1766 provides a simpietfiat would protect that
privacy in courtrooms up and down the state.

The measure simply requires the court and attorneysiminal and civil cases, to
address prospective jurors by first name and taial, rather than by the
prospective juror’s full first and last names. ABGE still allows the court to
provide the complete names of potential jurorsdthlzounsels, but the court and
counsel just would not use the full names whenrgabr questioning the
prospective jurors during the voir dire process.

7. Oppose
The California Newspaper Publishers Associationogpp this bill stating:

By eliminating use of a juror’s full name, this igligtion would remove important
facts from the public process and make secretnmétion that is readily available
in a phone book — a person’s full name. This blamnkke of secrecy is contrary to
the presumptive First Amendment right of publicesscthat applies to all portions
of a trial, particularly in a criminal case.

The United States Supreme Court recognized thsupmption of openness in
Press-Enterprise Co. v. Riverside County Superimur€(1984) 464 U.S. 501. The
court held that voir dire proceedings in crimirrédls are presumptively open to the
public and can be closed only if a trial court deti@es that the presumption of
openness is overcome by an overriding interesttfieedefendant's right to a fair
trial).

This is a high burden: the presumption should ¥@me only in unusual
circumstances, on a fact specific, case-by-cass.liast AB 1766 would make all
potential juror names in California unknowable rmgnal court proceedings.

While the bill was amended to permit the publi@ataess the qualified juror list
upon request, pursuant to Code of Civ. Proc. Se@8Y, this amendment does not
allay the constitutional concerns because it oelypts access to the names of
jurors who are actually empaneled. Thus, the putdgno way of knowing which
jurors were dismissed from the pool, informatioattbould be essential to knowing
whether there was bias in the jury selection preces
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The open and public trial is a hallmark of the Aroan legal system. It allows the
public to oversee the courts, and fosters pullisttthat justice is being served.
Hiding public information about those who may detire the status of another
person’s life and liberty is tantamount to denyihg public this fundamental
access to the courts. If openness to the coucistisff, the public's confidence in
the courts is undermined and trust in this politioatitution is lost.

The court inPress Enterprisgot it right. The appropriate process for a ptiéén
juror to protect private information is by affirnnag request. This permits the court
to make the constitutionally-required, fact-speciinding that there is an
overriding interest in nondisclosure in that ins&n The court recognized that
there are instances where the interrogation ofa jouches “deeply personal
matters,” warranting nondisclosure, but a persaiestity cannot be captured in
that consideration.

CNPA believes AB 1766 would be unconstitutionaldexe it would foreclose
public access to all potential juror names, withemy analysis of the interests
involved, in every case. Because AB 1766 falls sbbthePressEnterprise
standard, we must respectfully oppose.

-- END -



