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PURPOSE

Thishill requiresthat a person stopped for boating under the influence be informed that a
criminal complaint may be filed against them, that a warrant may be sought to obtain a blood
sample and that they do not have the right to have an attorney present during chemical testing.

Existing law provides that the right of the people to be secutkeir persons, houses, papers,
and effects, against unreasonable searches annleszighall not be violated, and no warrants
shall issue, but upon probable cause, supportexhthyor affirmation, and particularly
describing the place to be searched and the peosdhsgs to be seized. (U.S. Const., 4th
Amend.; Cal. Const., art. |, § 13.)

Existing law defines a "search warrant" as a written ordehértame of the people, signed by a
magistrate and directed to a peace officer, comingridm or her to search for a person or
persons, a thing or things, or personal propertgl,ia the case of a thing or things or personal
property, bring the same before the magistratsmdP@ode § 1523.)

Existing law specifically authorizes the issuance of a seammttamt when all of the following
apply:

a) A sample of the blood of a person constitutedezce that tends to show a violation of
specified boating under the influence provisions.
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b) The person from whom the sample is being sobgbtefused an officer's request to submit
to, or has failed to complete, a blood test asiredu

c) The sample will be drawn from the person ieaspbnable, medically approved manner.
(Penal Code, § 1524 (a)(16).)

Existing law states that a search warrant may also be issumdany of the following grounds:

a) When the property was stolen or embezzled.

b) When the property or things were used as thenmeficommitting a felony.

c) When the property or things are in the possassi@ny person with the intent to use them as
a means of committing a public offense, or in tbhegession of another to whom he or she may
have delivered them for the purpose of conceahegtor preventing them from being
discovered.

d) When the property or things to be seized comsiany item or constitute any evidence that
tends to show a felony has been committed, or temdsow that a particular person has
committed a felony.

e) When the property or things to be seized con$isvidence that tends to show that sexual
exploitation of a child, or possession of mattguidéng sexual conduct of a person under the
age of 18 years, has occurred or is occurring.

f) When there is a warrant to arrest a person.

g) When a provider of electronic communication g&rwr remote computing service has
records or evidence, showing that property wagstol embezzled constituting a misdemeanor,
or that property or things are in the possessicamgfperson with the intent to use them as a
means of committing a misdemeanor public offens@ the possession of another to whom he
or she may have delivered them for the purpos@wé&aling them or preventing their
discovery.

h) When a provider of electronic communication ggwr remote computing service has
records or evidence showing that property was istofeembezzled constituting a misdemeanor,
or that property or things are in the possessicmgfperson with the intent to use them as a
means of committing a misdemeanor public offens@ the possession of another to whom he
or she may have delivered them for the purpos@wé&aling them or preventing their
discovery.

i) When the property or things to be seized incladétem or any evidence that tends to show a
violation of the Labor Code, as specified.

]) When the property or things to be seized incladigearm or any other deadly weapon at the
scene of, or at the premises occupied or undezahtol of the person arrested in connection
with, a domestic violence incident involving a thtréo human life or a physical assault.

k) When the property or things to be seized incladieearm or any other deadly weapon that is
owned by, or in the possession of, or in the cystwdcontrol of, a person described in
subdivision (a) of Section 8102 of the Welfare amatitutions Code.

[) When the property or things to be seized incladeearm that is owned by, or in the
possession of, or in the custody or control ofeespn who is subject to the prohibitions
regarding firearms under specified provisions ef Bamily Code.

m) When the information to be received from the aisa tracking device constitutes evidence
that tends to show that either a felony or a missamor violation of the Fish and Game Code, or
a misdemeanor violation of the Public ResourceseCod

n) When a sample of the blood of a person consstavidence that tends to show a violation of
misdemeanor driving under the influence and thegefrom whom the sample is being sought
has refused an officer's request to submit toasrfailed to complete, a blood test.
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0) When the property or things to be seized aeafins or ammunition or both that are owned
by, in the possession of, or in the custody orrabmif a person who is the subject of a gun
violence restraining order. (Penal Code § 1523 (a).

Existing law provides that a search warrant cannot be issueddmun probable cause, supported
by affidavit, naming or describing the person tesbarched or searched for, and particularly
describing the property, thing, or things and tlee@ to be searched. (Penal Code § 1525.) 6

Existing law requires a magistrate to issue a search warraetak she is satisfied of the
existence of the grounds of the application or thate is probable cause to believe their
existence. (Penal Code § 1528 (a).)

Existing law prohibits a person from operating a vessel or mdate water skis, an aquaplane,
or a similar device while under the influence ofadeoholic beverage, any drug, or the combined
influence of an alcoholic beverage and any drugrlpdrs & Navigation Code, 8§ 655 (b).)

Existing law prohibits a person from operating any recreatioeakel or manipulating any water
skis, aquaplane, or similar device if the persomdraalcohol concentration of 0.08 percent or
more in his or her blood. (Harbors & Navigationdép8§ 655(c).)

Existing law prohibits a person from operating any vessel dtieen a recreational vessel if the
person has an alcohol concentration of 0.04 pexmemore in his or her blood. (Harbors &
Navigation Code, 8§ 655 (d).)

Existing law authorizes a peace officer who arrests a pergooofating under the influence to
ask that person to submit to chemical testing sfniher blood, breath, or urine for the purpose
of determining the drug or alcohol content of theold. (Harbors & Navigation Code, § 655.1.)

Existing law provides that an officer shall also advise personssted for driving under the
influence that he or she does not have the rightite an attorney present before stating whether
he or she will submit to a test or tests, befor@dleg which test or tests to take, or during
administration of the test or tests chosen, ang ih#he event of refusal to submit to a test or
tests, the refusal may be used against him omh&icourt of law. (Penal Code, 8§ 23612 (a)(4).)

Thisbill requires that persons arrested for boating utdemnfluence be advised that a criminal
complaint may be filed against him or her for opieaa vessel or water-related device while
under the influence of an alcoholic beverage oragmyg, or both.

Thisbill provides that persons arrested for boating uridemfluence be notified that they have
a right to refuse chemical testing.

This bill specifies that persons arrested for boating utideinfluence be informed that the
officer has the authority to seek a search warrantpelling him or her to submit a blood sample

This bill states that persons arrested for boating undenfluence be advised they do not have a
right to have an attorney present before statingtiadr he or she will submit to the chemical
testing, before deciding which chemical test otstés take, or during the administration of the
chemical test or tests chosen.
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RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past several years this Committee hasisized legislation referred to its jurisdiction

for any potential impact on prison overcrowdinginiful of the United States Supreme Court
ruling and federal court orders relating to theéessaability to provide a constitutional level of
health care to its inmate population and the rdlesue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutpagvisional measure necessary to ensure that
the Legislature does not erode progress in redumiisgn overcrowding.

On February 10, 2014, the federal court orderedfd@aia to reduce its in-state adult institution
population to 137.5% of design capacity by Febrid&y2016, as follows:

» 143% of design bed capacity by June 30, 2014;
* 141.5% of design bed capacity by February 28, 2848;
» 137.5% of design bed capacity by February 28, 2016.

In December of 2015 the administration reported aisa'of December 9, 2015, 112,510 inmates
were housed in the State’s 34 adult institutiorfsictyvamounts to 136.0% of design bed
capacity, and 5,264 inmates were housed in outadé-$acilities. The current population is
1,212 inmates below the final court-ordered popoabenchmark of 137.5% of design bed
capacity, and has been under that benchmark seloeidry 2015.” (Defendants’ December
2015 Status Report in Response to February 10, @oddr, 2:90-cv-00520 KIJM DAD PC, 3-
Judge CourtColeman v. Brown, Plata v. Brown (fn. omitted).) One year ago, 115,826 inmates
were housed in the State’s 34 adult institutiorfsictvamounted to 140.0% of design bed
capacity, and 8,864 inmates were housed in outadé-$acilities. (Defendants’ December 2014
Status Report in Response to February 10, 2014r(#@-cv-00520 KIM DAD PC, 3-Judge
Court,Coleman v. Brown, Plata v. Brown (fn. omitted).)

While significant gains have been made in redutiregprison population, the state must
stabilize these advances and demonstrate to tkeealezburt that California has in place the
“durable solution” to prison overcrowding “consistly demanded” by the court. (Opinion Re:
Order Granting in Part and Denying in Part DefetsigdRequest For Extension of December 31,
2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-gedCourt,Coleman v. Brown, Plata v.
Brown (2-10-14). The Committee’s consideration of kilat may impact the prison population
therefore will be informed by the following quests

* Whether a proposal erodes a measure which haskadett to reducing the prison
population;

* Whether a proposal addresses a major area of mafbty or criminal activity for which
there is no other reasonable, appropriate remedy;

* Whether a proposal addresses a crime which isthjirg@ngerous to the physical safety
of others for which there is no other reasonablyrapriate sanction;

* Whether a proposal corrects a constitutional prolde legislative drafting error; and

* Whether a proposal proposes penalties which apoptionate, and cannot be achieved
through any other reasonably appropriate remedy.



AB 1829 (Levine) Pageé of 6
COMMENTS

1. Need for This Bill

According to the author:

AB 1829 clarifies existing law and removes obsolateyuage regarding the arrest
of a person suspected of operating a boat or vasseelr the influence of alcohol
and/or drugs.

AB 1829 clarify that an officer who arrests a persm suspicion of operating a
vessel or watercraft while under the influence lsh&rm the person that he or she
may be charged with a crime, has the right to eeftleemical testing, and that the
officer has the authority to seek a search wat@nbmpel a blood draw if the
person refuses to submit to, or fails to complatelood test. All of these items
reflect current California law.

Given recent changes to case law and state stdtatelarbors and Navigation
Code contains obsolete language regarding thet afragperson suspected of
operating a boat or vessel under the influencécohal and/or drugs. Specifically,
existing law requires an officer to inform a persorested for boating under the
influence that a refusal to submit to, or failuwsecomplete, the required chemical
testing may be used against the person in a colatwoand that the court may
impose increased penalties for that refusal ouff@jlupon conviction, despite the
fact that neither of those statements is accurate.

Vehicle Code Section 23612 provides that a pers@st@d for driving under the
influence shall submit to chemical testing or faaactions for the refusal to
submit. The fact that the person refused testamgatso be used as an aggravating
factor when he or she is being sentenced for aictbon of driving under the
influence. Conversely, despite the fact that @iménguage exists in the Harbors
and Navigation Code, there is no analogous sanftiios person suspected of
boating under the influence, largely because tlsene comprehensive licensing
scheme or implied consent standard.

2. Search Warrant for BUI

Earlier this session, the legislature passed, la@&bvernor signed AB 539 (Levine), Chapter
118, Statutes of 2015. This new law authorizesgbgance of a search warrant when all of the
following apply: a) A sample of the blood of a pmrconstitutes evidence that tends to show a
violation of specified boating under the influemrevisions; b) The person from whom the
sample is being sought has refused an officerlsasido submit to, or has failed to complete, a
blood test as required; and c) The sample willtaevd from the person in a reasonable,
medically approved manner. (Penal Code, 8 15246x)(

This bill conforms the notification requirementsaged upon law enforcement to the provisions
implemented by AB 539.
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3. Missouri v. McNeely

In Missouri v. McNeely (2013) 133 S. Ct. 1552, the United States Supt@met held that the
natural dissipation of alcohol in the bloodstreameginot constitute an exigency in every drunk-
driving investigation sufficient to justify conduieg) a blood test without a warrant. Rather, the
court directed that the matter be determined ossa-by-case assessment of the totality of the
circumstances, in which the dissipation elemeatfactor in evaluating whether an exigency
exists. "In those drunk-driving investigations wé@olice officers can reasonably obtain a
warrant before a blood sample can be drawn witemmificantly undermining the efficacy of
the search, the Fourth Amendment mandates thatiiheyg." (Id. at p. 1561.) Before the
McNeely decision, the California Supreme Court had appieleér U.S. Supreme Court
precedentSchmerber v. California (1966) 384 U.S. 757, and held that the evaneswdnte of
blood alcohol created exigent circumstances anficgrft rationale for permitting warrantless
chemical testing following a DUI arrest. (Seeople v. Superior Court (Hawkins) (1972) 6

Cal.3d 757, 761.) WheMlissouri v. McNedly was decided, there was nothing in the statute
listing the types of evidence that may be obtaimgdeans of a search warrant that would
authorize a warrant for a DUI blood draw unlessdtime under investigation was a felony. The
Legislature subsequently amended the statute pirggatio grounds for the issuance of a search
warrant to allow law enforcement to obtain onelua basis. (Penal Code, § 1524 (a)(13).)
However, the amendment to the statute did not covedemeanor offenses involving boating
under the influence.

4. Boating Accident Statistics

According to a 2013 report by the California Staggks Division of Boating and Waterways,
between 2009 and 2013 32% of all boating fataline®e state involved alcohol. (See 2013
California Recreational Boating Accident Statistijos17,
http://dbw.ca.gov/Reports/BSRs/2013/2013 _AccidaattSICA_ 05 08 2014.pdf.) 6)

5. Advisement Regarding Presence of Attorney

This bill states that persons arrested for boatimder the influence be advised they do not have
a right to have an attorney present before statimegther he or she will submit to the chemical
testing, before deciding which chemical test otstés take, or during the administration of the
chemical test or tests chosen. While advisingraioal defendant that they do not have a right to
have their attorney present and that they cannwgudban attorney seems contrary to public
policy, this provision is consistent with existilayv. Existing California law states that an officer
shall advise persons arrested for driving undeirtfieence that "he or she does not have the
right to have an attorney present before statingtiadr he or she will submit to a test or tests,
before deciding which test or tests to take, ordpadministration of the test or tests chosen,
and that, in the event of refusal to submit tosh & tests, the refusal may be used against him or
her in a court of law." (Penal Code, 8§ 23612 (a)(fiherefore, this provision of the bill

conforms the boating while under the influence siowns to existing law.

-- END —



