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PURPOSE

The purpose of this bill is to provide that the tfist attorney, county counsel, or applicable
prosecuting agency that successfully opposes a omoto vacate bail forfeiture shall receive
attorney’s fees out of forfeited bail money, payalgrior to any other distribution of the balil
funds.

Existing law states that bail permits a defendant to be retefieoen custody by posting bond,
which is a promise to pay the bond amount unlessléfiendant meets the conditions, which is
generally to make all of their court appearand®en. Code, § 1269.)

Existing law entitles defendants to bail prior to convictioreamatter of right unless the offense
is punishable by death or a public safety excepsastablished. (Cal. Const., art. I, sec. 12.)

Existing law states that bail is set by the magistrate at éfiendlant’s first court appearance.
(Cal. Const. art. I, section 12; Pen. Code, 8§ 1271.
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Existing law states that judges fix the bail amount according tountywide schedule which sets
bail amounts according to the offense chargedn.(Bede, § 1269b, subd. (c).)

Existing law allows judges to adjust the bail up or down frdma tee schedule when certain
conditions exist, but public safety is the primaoncern. (Pen. Code, 8§ 1268, 1269c, 1275,
1289.)

Existing law permits judges to attach conditions on bail whitkiolated, can result in forfeiture
of the bail. (Pen. Code, § 1269c)

Existing law states that a defendant forfeits bail when heherfails to appear for their court
hearing without a valid excuse. (Pen. Code, § 12365.)

Existing law allows the bail surety agents may contest baiefture by filing a motion to vacate
the forfeiture of bail. (Pen. Code, § 1305.)

Existing law states that county counsel, district attorneystloer applicable prosecuting agency
shall recover costs incurred when the attorneysessfully oppose a motion to vacate bail
forfeiture. (Pen. Code, 8§ 1305.3.)

Existing law holds that costs do not include attorney’s fedsaithforfeiture hearings. People v.
U.S Firelns. Co. (2012) 210 Cal.App4th 1423, 1426.)

This bill provides that that county counsel, district attyshor other applicable prosecuting
agencies shall recover out of the forfeited baiheoattorney’s fees, in addition to costs,
incurred through successfully opposing a motiondcate bail forfeiture.

RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past several years this Committee hasisized legislation referred to its jurisdiction

for any potential impact on prison overcrowdinginiful of the United States Supreme Court
ruling and federal court orders relating to theéessaability to provide a constitutional level of
health care to its inmate population and the rdlesue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutpagvisional measure necessary to ensure that
the Legislature does not erode progress in redymisgn overcrowding.

On February 10, 2014, the federal court orderedfd@aia to reduce its in-state adult institution
population to 137.5% of design capacity by Febriz&y2016, as follows:

» 143% of design bed capacity by June 30, 2014;
* 141.5% of design bed capacity by February 28, 28t8;
e 137.5% of design bed capacity by February 28, 2016.

In December of 2015 the administration reported aisa'of December 9, 2015, 112,510 inmates
were housed in the State’s 34 adult institutiorfsicty amounts to 136.0% of design bed
capacity, and 5,264 inmates were housed in outadé$acilities. The current population is
1,212 inmates below the final court-ordered popatabenchmark of 137.5% of design bed
capacity, and has been under that benchmark seloeidry 2015.” (Defendants’ December
2015 Status Report in Response to February 10, @oddr, 2:90-cv-00520 KIJM DAD PC, 3-
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Judge CourtColeman v. Brown, Plata v. Brown (fn. omitted).) One year ago, 115,826 inmates
were housed in the State’s 34 adult institutiortsictvamounted to 140.0% of design bed
capacity, and 8,864 inmates were housed in outavé-$acilities. (Defendants’ December 2014
Status Report in Response to February 10, 2014r(#@®-cv-00520 KIJM DAD PC, 3-Judge
Court,Coleman v. Brown, Plata v. Brown (fn. omitted).)

While significant gains have been made in redutiegprison population, the state must
stabilize these advances and demonstrate to tkeealexburt that California has in place the
“durable solution” to prison overcrowding “consistly demanded” by the court. (Opinion Re:
Order Granting in Part and Denying in Part DefemsladRequest For Extension of December 31,
2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-gedCourt,Coleman v. Brown, Plata v.
Brown (2-10-14). The Committee’s consideration of hilat may impact the prison population
therefore will be informed by the following quests

* Whether a proposal erodes a measure which haskagdett to reducing the prison
population;

* Whether a proposal addresses a major area of majbty or criminal activity for which
there is no other reasonable, appropriate remedy;

* Whether a proposal addresses a crime which isthirgangerous to the physical safety
of others for which there is no other reasonablyrapriate sanction;

* Whether a proposal corrects a constitutional prolde legislative drafting error; and

* Whether a proposal proposes penalties which amoptionate, and cannot be achieved
through any other reasonably appropriate remedy.

COMMENTS
1. Need for This Bill
According to the author:

AB 1854 would help restore funding for the costsuimed by prosecutorial
agencies in litigating bail forfeiture motions. Fature of bail due to failure of a
defendant to appear in court is often followed lmpanter-motion to challenge
the forfeiture. A significant amount of time anasts are involved in opposing
these motions, and financially strapped local pros®s, district attorneys, and
county counsels bear the costs. This bill wouldvalthem to recover a portion of
those costs out of the forfeited bail money wheaythave successfully opposed a
motion to vacate a bail forfeiture.

Following enactment of Penal Code section 13051888 - directing that the
costs of the district attorney in a bail forfeiture cdserecovered from forfeited
bail - prosecutorial agencies successfully recayateorneys’ fees in a number of
bail forfeiture cases. For example Limcoln General Ins. Co. & Aladdin Bail
Bondsv. Superior Court (Los. Angeles Co. No. NA052587), the Los Angeles
District Attorney’s Office received $2,024.95 inahey fees. Unfortunately, in
November of 2012, the Court of AppealReople v. U.S Firelns. Co. (2012)

210 Cal.App4th 1423, 1426, found that the referensction 1305.3 to “costs”
did not include attorney fees, as the usual meamiirigosts” has only
encompassed reporter’s transcripts and filing costsattorneys’ fees.
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Specifically, this bill would insert the term ‘attey fees’ into the statute.
Prosecuting offices are often financially constegirand currently fund all of
these bail forfeiture cases. Since these cases ioftelve multiple court
appearances and unique legal issues, the cogtsefbours spent on them by
deputy district attorneys are significant. Duelémial of attorney fee recovery,
local government prosecutors sometimes avoid bewiture litigation altogether.
This bill provides a revenue stream that would otliee have been lost

2. Abbreviated History of Ball

Bail is a contract for release of a person frorhypon a promise to appear at future court
hearings. The promise is backed by a bond issueddh a bail agent. A bailed defendant is
said to be in the constructive custody of the dgént. Taylor v. Taintor (1862) (16 Wall.)
83U.S. 366, 372.) “In pre-Norman England, a boralsm. [could] suffer the same penalty as
the fugitive. This ... led to the allowance of ratke&treme measures for capture [of the
fugitive].” (Ouztsv. Maryland National Ins. Co. (1974) 505 F.2d 547, 550.) However, it
appears that bail in England was typically postethe form of pledges of land or property by
the defendant personally or by a relative. Comrakbail — bail posted by private businesses
for profit — was an innovation of the American ftien in the early 1880s. (lllegal Globally, Bail
for Profit Remains in U.S., Liptak, New York Timekn. 29, 2008.)

3. Bail Forfeiture

A defendant forfeits the bail they posted when tfzlyto appear in court or when they do not
fulfill the conditions of their bail, such as conttmg another offense or intimidating witnesses
in their case. A motion to vacate forfeiture ofl imsimply a motion to seeking a court order to
forfeit the bail posted by the defendant. Thes#ions are filed either by defense counsel or the
bond surety agent in order to recover the bail $uthey posted. When defense counsel, or a
surety agent, file a motion to vacate forfeiturdaii, a prosecuting attorney has the option to
contest the motion.

4. Distribution of Bail Forfeiture Funds

When balil is forfeited, state penalties, countyghes, special penalties, service charges, and
penalty allocations are distributed to the propeds first. The arresting agency and courts then
receive their portions of the bail funds to all¢githeir costs. After these distributions are made
the prosecuting attorney who successfully defenteton to vacate forfeiture of bail can
recover their costs. This bill would allow the gecuting attorneys to recover their attorneys’
fees. After collection of costs (and attorneyg€dehould this bill becomes law), the cities and
counties receive the remainder according to PeadeGections 1463.001 and 1463.002.

-- END —



