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PURPOSE

The purpose of this legislation is to create a misdemeanor for any first responder who
photographs a deceased purpose other than for an official purpose or for a genuine public
interest.

Existing law permits a search warrant to be issued as specified, including when the property or
things to be seized consist of an item or constitute evidence that tends to show a felony has been
committed, or tends to show that a particular person has committed a felony, and for specified
misdemeanor conduct, including when the property or things to be seized consists of evidence
that tends to show a violation of privacy, as specified. (Pen. Code, § 1524, subds. (a)(2) &

(a)(18).)

Existing law states that any person who looks through a hole or opening, into, or otherwise
views, by means of any instrumentality, including, but not limited to, a periscope, telescope,
binoculars, camera, motion picture camera, camcorder, or mobile phone, the interior of a
bedroom, bathroom, changing room, fitting room, dressing room, or tanning booth, or the
interior of any other area in which the occupant has a reasonable expectation of privacy, with the
intent to invade the privacy of a person or persons inside is guilty of disorderly conduct, a
misdemeanor. (Pen. Code, § 647, subd. (j)(1).)

Existing law states that any person who uses a concealed camcorder, motion picture camera, or
photographic camera of any type, to secretly videotape, film, photograph, or record by electronic
means, another, identifiable person under or through the clothing being worn by that other
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person, for the purpose of viewing the body of, or the undergarments worn by, that other person,
without the consent or knowledge of that other person, with the intent to arouse, appeal to, or
gratify the lust, passions, or sexual desires of that person and invade the privacy of that other
person, under circumstances in which the other person has a reasonable expectation of privacy
inside is guilty of disorderly conduct, a misdemeanor. (Pen. Code, § 647, subd. (j)(2).)

Existing law states that any person who uses a concealed camcorder, motion picture camera, or
photographic camera of any type, to secretly videotape, film, photograph, or record by electronic
means, another, identifiable person who may be in a state of full or partial undress, for the
purpose of viewing the body of, or the undergarments worn by, that other person, without the
consent or knowledge of that other person, in the interior of a bedroom, bathroom, changing
room, fitting room, dressing room, or tanning booth, or the interior of any other area in which
that other person has a reasonable expectation of privacy, with the intent to invade the privacy of
that other person inside is guilty of disorderly conduct, a misdemeanor. (Pen. Code, § 647, subd.

GHGHA).)

Existing law states that any person who intentionally distributes the image of the intimate body
part or parts of another identifiable person, or an image of the person depicted engaged in an act
of sexual intercourse, sodomy, oral copulation, sexual penetration, or an image of masturbation
by the person depicted or in which the person depicted participates, under circumstances in
which the persons agree or understand that the image shall remain private, the person distributing
the image knows or should know that distribution of the image will cause serious emotional
distress, and the person depicted suffers that distress is guilty of disorderly conduct, a
misdemeanor. (Pen. Code, § 647, subd. (j)(4)(A).)

Existing law defines “distribution of an image” as “when he or she personally distributes the
image, or arranges, specifically requests, or intentionally causes another person to distribute that
image”; (Pen. Code, § 647, subd. (j)(4)(B).)

Existing law defines "intimate body part" as “any portion of the genitals, the anus and in the case
of a female, also includes any portion of the breasts below the top of the areola, that is either
uncovered or clearly visible through clothing”; and, (Pen. Code, § 647, subd. (j)(4)(C).)

Existing law states that it shall not be a violation of this paragraph to distribute an image
described in subparagraph (A) if any of the following applies:

1) The distribution is made in the course of reporting an unlawful activity; (Pen. Code, § 647,
subd. (j)(4)(D)(1).)

2) The distribution is made in compliance with a subpoena or other court order for use in a legal
proceeding; or (Pen. Code, § 647, subd. (j)(4)(D)(ii).)

3) The distribution is made in the course of a lawful public proceeding. (Pen. Code, § 647, subd.
(G)(4)(D)(iii).)

Existing law makes it a misdemeanor punishable by a fine not to exceed one thousand dollars for
a peace officer, any employee of a law enforcement agency, any attorney employed by a
governmental agency, or any trial court employee to:

1) Disclose, for financial gain, information obtained in the course of a criminal investigation,
the disclosure of which is prohibited by law; or,
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2) Solicit, for financial gain, the exchange of information obtained in the course of a criminal
investigation, the disclosure of which is prohibited by law. (Pen. Code, § 146g, subd. (a), (1)-

2).)

Existing law makes it a misdemeanor punishable by a fine not to exceed one thousand dollars for
any a peace officer, any employee of a law enforcement agency, any attorney employed by a
governmental agency, or any trial court employee to solicit any other person, as specified, to
disclose, for financial gain, information obtained in the course of a criminal investigation, with
the knowledge that the disclosure is prohibited by law. (Pen. Code, § 146g, subd. (b).)

Existing law makes it a misdemeanor punishable by a fine not to exceed one thousand dollars for
a peace officer, any employee of a law enforcement agency, any attorney employed by a
governmental agency, or any trial court employee, to, for financial gain, solicit or sell any
photograph or video taken inside any secure area of a law enforcement or court facility, the
taking of which was not authorized by the law enforcement or court facility administrator. (Pen.
Code, § 146g, subd. (c)(1).)

Existing law makes it misdemeanor for a person to solicit any employee of a law enforcement
agency, any attorney employed by a governmental agency, or any trial court employee to
disclose any photograph or video taken inside any secure area of a law enforcement or court
facility, the taking of which was not authorized by the law enforcement or court facility
administrator. (Pen. Code, § 146g, subd. (¢)(2).)

Existing law provides nothing in this section shall apply to officially sanctioned information,
photographs, or video, or to information, photographs, or video obtained or distributed pursuant
to the California Whistleblower Protection Act or the Local Government Disclosure of
Information Act. (Pen. Code, § 146g, subd. (e).)

Existing law states that notwithstanding any other law, a copy, reproduction, or facsimile of any
kind of a photograph, negative, or print, including instant photographs and video recordings, of
the body, or any portion of the body, of a deceased person, taken by or for the coroner at the
scene of death or in the course of a post mortem examination or autopsy, shall not be made or
disseminated except, as specified. (Code of Civ. Proc., § 129.)

Existing law provides that commencing July 1, 2019, a video or audio recording retained or
owned by an agency at the time of the request that relates to a “critical incident,” as defined,
must be disclosed unless the agency demonstrates that it is necessary to delay disclosure to
ensure the successful completion of an investigation. (Gov. Code, § 6254 subd. (f)(4).)

Existing law states that if the agency demonstrates, on the facts of the particular case, that the
public interest in withholding a video or audio recording clearly outweighs the public interest in
disclosure because the release of the recording would, based on the facts and circumstances
depicted in the recording, violate the reasonable expectation of privacy of a subject depicted in
the recording, the agency shall provide in writing to the requester the specific basis for the
expectation of privacy and the public interest served by withholding the recording. States that the
agency may use redaction technology, including blurring or distorting images or audio, to
obscure those specific portions of the recording that protect that interest. Provides that the
redaction shall not interfere with the viewer’s ability to fully, completely, and accurately
comprehend the events captured in the recording and states that the recording shall not otherwise
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be edited or altered. (Gov. Code, § 6254 subd. (f)(4)(B)(1).)

Existing law states that in the event of a police use of force, or incident resulting in great bodily
injury or death to a person as a result of a police encounter, the California Public Records Act
requires the disclosure of all investigative reports, photographic, audio, and video evidence,
transcripts or recordings of interviews, and autopsy reports, among other records. (Pen. Code, §
832.7 subd. (b)(2).)

Existing law makes it a misdemeanor for any unauthorized person to willfully and knowingly
enter the scene of a flood, storm, fire, earthquake, explosion, accident, or other disaster that is a
closed area to the general public by law enforcement, if that person willfully remains within the
area after receiving notice to evacuate or leave. (Pen. Code, § 409.5, subd. (c).)

Existing law states that limitations on access to accident and disaster scene shall not prevent a
duly authorized representative of any news service, newspaper, or radio or television station or
network from entering the areas closed by law enforcement. (Pen. Code, § 409.5, subd. (d).

This bill provides that a first responder, who responds to the scene of an accident or a crime and
captures the photographic image of a deceased person for any person other than an official law
enforcement purpose or a genuine public interest is guilty of a misdemeanor.

This bill specifies that agencies must notify employees who are first responders of this
prohibition by January 1, 2021.

This bill defines “first responder” as a state or local peace officer, paramedic, emergency medical
technician, rescue service personnel, emergency manager, firefighter, coroner, or employee of a
coroner.

This bill authorizes a search warrant to be issued on the ground that the property or things to be
seized consists of evidence that tends to show that a first responder has engaged or is engaging in
the crime described in this bill. The provisions of the bill would exclude from the scope of any
search warrant evidence a violation of a departmental rule or guideline that is not a pubic offense
under California law.

COMMENTS

1. Need for This Bill

According to the author:
For context, after the Jan. 26 helicopter crash that killed Kobe Bryant, his 13-year-
old daughter and seven others, Los Angeles County sheriff’s deputies shared
graphic images of it.
One of the deputies, a trainee, took photos and at some point went to a bar and tried
to impress a girl by showing her the photos. The bartender overheard the

conversation and filed an online complaint with the Sheriff's Dept.

It’s also unclear how widely the photos were shared or who exactly was involved.
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The Sheriff’s Department responded by stating that matter is being looked into.
The photos were also being shared by the Lost Hills Sheriff's substation (the first
responders to the crash) as well as the L.A. County Fire Dept.

The photos were being shared in settings that had nothing to do with the
investigation.

According to LA Sheriff Alex Villanueva, the National Transportation Safety
Board and the Los Angeles County coroner's office were the only agencies that
were supposed to be taking photos at the scene of the crash.

Villanueva said that, in total, eight deputies were involved in taking and sharing
photos of the remains of Kobe Bryant and other victims at the scene, and that he
ordered the photos to be destroyed.

He asked the Office of the Inspector General to begin an investigation into his
agency in a letter on March 4th, 2020. The letter also referenced Villanueva's
intention to request the Civilian Oversight Commission provide input on LASD
policy.

Further developments in this are still pending.

Leading into the need for this bill, current law does not prohibit first responders
from capturing the image of a deceased person for no lawful purpose. With the
advancements in cell phone technology, the image of a deceased person can be
captured, sent and resent hundreds of thousands of times within just minutes of the
image being captured. This act is extremely insensitive and can negatively affect
grieving family and loved ones who may not have even been aware of their loved
one’s death. First responders are trusted to secure and preserve scenes of great
disaster and death. The dignity of the deceased must be protected as well as the
privacy of their loved ones.

Additionally, this irresponsible act could cause civil harm or liability to the affected
agencies.

2. First Amendment

The First Amendment to the United States Constitution guarantees to all citizens the right to
freedom of speech and association. Photography is quintessential First Amendment activity. This
bill restricts photography in certain instances. Thus it imposes a limitation on the First
Amendment.

Whether this bill is a content-based or content-neutral regulation will dictate the level of scrutiny
that courts will apply to review its ultimate constitutionality. Content-based regulations are
subject to strict scrutiny, while content-neutral regulations are subject to intermediate scrutiny
which is less exacting.

The government may only impose a content-based regulation of speech if it can satisfy the strict
scrutiny standard; that is, whether the law “is necessary to serve a compelling state interest,”
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“that it is narrowly drawn to achieve that end,” and that no “less speech-restrictive means exist to
achieve the interest.” For example, if the government passed a law banning the act of capturing
images that depict death in all situations, such a law would be content-based and so broadly
drawn that it would like fail strict scrutiny. Outside the limited categories of traditionally
regulated speech, content based restrictions on speech are constitutionally suspect.

Content-neutral laws refers to laws that apply to all speech without regard to the substance or
message of the speech, and may be regulated based on the time, place, and manner of speech.
“[T]he principal inquiry in determining content neutrality, in speech cases generally . . . is
whether the government has adopted a regulation of speech because of disagreement with the
message it conveys.” Ward v. Rock Against Racism (1989) 291 U.S. 781, 791.

It is an open question whether the courts would view this legislation to be content-based or
content-neutral.

3. California Case Law on Violation of Privacy by Officer Photographs

In Catsouras v. Department of California Highway Patrol (2010) 181 Cal.App.4th 856, an 18-
year old woman was tragically killed and nearly decapitated in an automobile accident. Those
images were transmitted by two California Highway Patrol officers to friends and family, who
posted those images on the internet. The survivors of the 18-year old woman filed claims against
the officers. A California Court of Appeal determined that in posting those images, the family’s
privacy interests were violated because “there [was] no indication that any issue of public
interest...was involved” and that the public dissemination of the photograph was a case of “pure
morbidity and sensationalism without legitimate public interest or law enforcement purpose.”
(Id. at 874.)

4. Limitation of the Conduct to First Responders Narrowly Tailors the Prohibition

The author has stated that the bill’s intent is to limit photography by first responders “who were
tasked with responding to this tragedy” and who “were inappropriately distributing images they
took of the scene for their own personal pleasure.” Thus, the author’s stated intent was to
narrowly draw the lines of prohibited conduct to address only the harm created by public
officials taking photos without a legitimate purpose. It would likely violate the First Amendment
to prohibit the taking of such photos by the press or a private individual.

5. Argument in Support
According to the Los Angeles County Sheriff’s Department:

Current law generally prohibits a reproduction of photographs of the body, or
portion of the body of a deceased person, taken by or for the coroner at the scene
of death or during a death examination or autopsy. However, there is no
prohibition of first responders capturing the image of a deceased person for no
lawful purpose. On a daily basis, first responders find themselves in situations, as a
result of their duties, where they are exposed to deceased persons. First responders
are trusted to secure and preserve scenes of great disaster and death. The dignity of
the deceased must be protected as well as the privacy of their loved ones.
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With the advancements in cell phone technology and social media platforms, the
image of a deceased person can be captured, and uploaded onto the web, where it
can be downloaded and viewed then sent and resent hundreds of thousands of times
within just minutes of the image being captured. This act is extremely insensitive
and can negatively affect grieving families and loved ones who may not have yet
been made aware of their loved one’s death.

-- END —



