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ANALYSIS REFLECTS AUTHOR'S AMENDMENTS TO BE OFFEREIN COMMITTEE
PURPOSE

The purpose of thishill isto authorize specified procedures for the involuntary medication of
inmates awaiting arraignment, trial, or sentencing.

Existing lawprohibits a person sentenced to imprisonment iouaty jail from being
administered any psychiatric medication withoutdrider prior informed consent, except under
specified circumstances. (Pen. Code, § 2603, gapdl.

Existing lawstates that if a psychiatrist determines thanamate should be treated with
psychiatric medication, but the inmate does noseat) the inmate may be involuntarily treated
with the medication; or treatment may be given ibimee a nonemergency basis as specified, or
on an emergency or interim basis as specifiedn.(Bede, § 2603, subd. (b).)
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Existing lawprovides that a county department of mental healtlother designated county
department, may seek to initiate involuntary meiiticeon a nonemergency basis only if all of
the following conditions have been met:

a) A psychiatrist or psychologist has determined thatinmate has a serious mental
disorder.

b) A psychiatrist or psychologist has determined thata result of that mental disorder, the
inmate is gravely disabled and does not have thaaity to refuse treatment with
psychiatric medications, or is a danger to sebitbers.

c) A psychiatrist has prescribed psychiatric medicegifor the treatment of the inmate’s
disorder, has considered the risks, benefits, madrhent alternatives to involuntary
medication, and has determined that the treatmtrhatives to involuntary medication
are unlikely to meet the needs of the patient.

d) The inmate has been advised of the risks and lieméfiand treatment alternatives to,
the psychiatric medication and refuses, or is un#dkconsent to, the administration of
the medication.

e) The inmate is provided a hearing before a supenart judge, a court-appointed
commissioner or referee, or a court-appointed hgaofficer, as specified.

f) The inmate is provided counsel at least 21 days poithe hearing, unless emergency
medication is being administered, in which caserhsate would receive expedited
access to counsel. The hearing shall be held oot than 30 days after the filing of the
notice with the superior court, unless counsetltierinmate agrees to extend the date of
the hearing.

g) The inmate and counsel are provided with writteticecof the hearing at least 21 days
prior to the hearing, unless emergency or interiedication is being administered in
which case the inmate would receive an expediteding (Pen. Code, § 2603, subd.

(©)(1)-(7).)

Existing lawstates that an order for involuntary medicati@mfra superior court judge, a court-
appointed commissioner or referee, or a court-agpdihearing officer must be supported by a
determination based on clear and convincing evielémat the inmate has a mental illness or
disorder, that as a result of that illness the ienmgravely disabled and lacks the capacity to
consent to or refuse treatment with psychiatric icetns or is a danger to self or others if not
medicated, that there is no less intrusive altéredb involuntary medication, and that the
medication is in the inmate’s best medical interéBen. Code, § 2603, subd. (c)(8).)

Existing lawprovides that an inmate is entitled to file ondiomofor reconsideration following a
determination that he or she may receive involymagdication, and may seek a hearing to
present new evidence, upon good cause shown. (fele, 8§ 2603, subd. (c)(10).)

Existing lawprovides that a physician may take appropriat®adh an emergency. (Pen. Code,
§ 2603, subd. (d).)
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Existing lawstates that an emergency exists when there iddeswand marked change in an
inmate’s mental condition so that action is immeslianecessary for the preservation of life or
the prevention of serious bodily harm to the inn@tethers, and it is impractical, due to the
seriousness of the emergency, to first obtain méw consent. (Pen. Code, § 2603, subd. (d).)

Existing lawspecifies that if psychiatric medication is adreiared during an emergency, the
medication shall only be that which is requiredreat the emergency condition and shall be
administered for only so long as the emergencyicoes to exist. 1¢l.)

Existing lawstates that if the clinicians of the county depat of mental health, or other
designated county department, identify a situatia jeopardizes the inmate’s health or well-
being as the result of a serious mental iliness,reatessitates the continuation of medication
beyond the initial 72 hours pending the full memtaalth hearing, the county department may
seek to continue the medication by giving noticeh®inmate and his or her counsel of its
intention to seek an ex parte order to allow th&iooance of medication pending the full
hearing. If an order is issued, the psychiatriay montinue the administration of the medication
until the hearing is held.Id.)

Existing lawstates that the determination that an inmate mesive involuntary medication
shall be valid for one year from the date of theedaination, regardless of whether the inmate
subsequently gives his or her informed consenén(Eode, § 2603, subd. (e).)

Existing lawstates that if a determination has been madevtiduntarily medicate a county jail
inmate, the medication shall be discontinued orze gter the date of that determination, unless
the inmate gives his or her informed consent tcatirinistration of the medication, or unless a
new determination is made pursuant to the procedetforth above. (Pen. Code, § 2603, subd.

(f).)

Existing lawspecifies that any case in which it appears tg#rson in charge of a jail, or
juvenile detention facility, or to a judge, thgb@rson in custody in that jail or juvenile detentio
facility may be mentally disordered, he or she rmayse the prisoner to be taken to a facility for
72-hour treatment and evaluation and he or shéislfiam the facility in writing, which shall be
confidential, of the reasons that the person isdtken to the facility. (Pen. Code, § 4011.6.)

Existing lawstates that a person cannot be tried or adjudgpdriishment while he or she is
mentally incompetent. (Pen. Code, 8§ 1367, subd. (a

Existing lawprovides that a defendant is incompetent to staaldwvhere he or she has a mental
disorder or developmental disability that rendens ar her unable to understand the nature of
the criminal proceedings or assist counsel in hiseo defense.|d.)

This bill authorizes the administration of psychotropic roation on an involuntary basis to
county jail inmates who are awaiting arraignmenid),tor sentencing.

This bill requires the jail to make a documented attemfutdate an available bed for the inmate
in a community-based treatment facility in lieuseeking to administer involuntary medication.
The jail shall transfer that inmate to such a faconly if the facility can provide care for the
mental health needs, and health needs if any,eahthate and upon agreement of the facility.
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This bill specifies that for inmates awaiting trial, anyukeed hearing shall be held before, and
any requests for ex parte orders shall be subntitteal judge in the superior court where the
criminal case is pending.

This bill states that for an inmate awaiting arraignmeitjtimate must be provided counsel
within 48 hours of the filing of the notice of thearing with the superior court, unless counsel
has previously been appointed.

This bill requires the hearing to be held not more thana3@ dfter the filing of the notice with
the superior court, unless counsel for the inmgtees to extend the date of the hearing.

This bill requires that the superior court judge, a coupaped commissioner or referee, or a
court-appointed hearing officer determines by clrad convincing evidence that:

» The inmate has a mental illness or disorder;

* As aresult of that illness the inmate is gravebatled,;

» Lacks the capacity to consent to or refuse treatmvéh psychiatric medications or is a
danger to self or others if not medicated; and,

* There is no less intrusive alternative to involuptaedication and the medication is in
the inmate’s best medical interest.

This bill requires the findings above to be made in consoittavith a psychiatrist who is not
involved in the treatment of the inmate at the jaihvailable.

This bill states that the superior court, court-appointednoissioner or referee, or a court-
appointed hearing officer shall not make a findingt there is no less intrusive alternative to
involuntary medication and that the medicatiomishie inmate’s best medical interest without
obtaining information from the jail about whethketinmate could be transferred to a
community-based treatment facility, as provided.

This bill provides that a court may review, modify, or tevate an involuntary medication order
for an inmate awaiting trial, if there is a showih@t the involuntary medication is interfering
with the inmate’s due process rights in the crirhpraceeding.

This bill clarifies the provisions in this bill do not proftia physician from appropriate action in
cases of an emergency.

This bill provides that an emergency exists when both ofalt@wving criteria are met:

* There is a sudden and marked change in an innmatisal condition so that action is
immediately necessary for the preservation ofdiféghe prevention of serious bodily
harm to the inmate or others; and,

» ltis impractical, due to the seriousness of thergancy, to first obtain informed
consent.
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This bill provides when psychiatric medication is adminededuring an emergency, the
medication shall only be that which is requiredreat the emergency condition and shall be
administered for only so long as the emergencyicoes to exist.

This bill states that in situations that necessitate thereation of medication beyond the initial
72 hours pending the full mental health hearing,ek parte notice to continue medication
beyond the initial 72-hour period shall filed withthe initial 72 hour period.

This bill specifies that an involuntary medication orderdnrinmate who is awaiting
arraignment, trial, or sentencing, shall be vatidrfo more than 180 days.

This bill states that the involuntary medication order steatiain in effect only until one of the
following occurs, whichever occurs first:

* The duration of the inmate’s confinement ends; or,

* A court determines that the inmate no longer ménet<riteria for involuntary
medication.

This bill states that an inmate’s period of confinement n@ybe extended in order to provide
treatment to the inmate with antipsychotic medarapursuant to the provisions in this bill.

This bill states that in the case of an inmate awaitingggamnaent, trial, or sentencing, the
renewal order shall be valid for no more than 18¢sd

This bill requires, at intervals of not less than 90 ddyes attending psychiatrist to file an
affidavit with the court that ordered the involurytanedication affirming that the person who is
the subject of the order continues to meet therzitfor involuntary medication. A copy of the
report shall be provided to the defendant and dkfetis attorney.

This bill provides that in determining whether the critéoiainvoluntary medication still exists,
the court shall consider the report of the treapiggchiatrist or psychiatrists and any
supplemental information provided by the defendaattorney.

This bill requires that for a renewal order, a superiortgodge, court-appointed commissioner
or referee, or a court-appointed hearing officallsiso make a finding that treatment of the
inmate in a correctional setting continues to beessary if there are no community-based
treatment facility available and the inmate doeshawe a health condition that prevents
effective treatment in a correctional setting.

This bill defines “inmate” to mean “a person confined in¢banty jail, including, but not

limited to, a person sentenced to imprisonmentdoumnty jail, a person housed in a county jail
during or awaiting trial proceedings, and a pensti has been booked into a county jail and is
awaiting arraignment.”

This bill does not apply to a person housed in a countggéglly on the basis of an immigration
hold, except as it applies to medication providecio emergency or interim basis.
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This bill require each county that administers involuntaegimation to an inmate awaiting
arraignment, trial, or sentencing to file, by Jayug 2021, a written report to the Senate
Committee on Public Safety and the Assembly Conestton Public Safety and Judiciary
summarizing the following:

* The number of inmates who received involuntary roatibn while awaiting arraignment,
trial, or sentencing between January 1, 2018 ahlydl])2020;

* The crime for which those inmates were arrested;

* The total time those inmates were detained whilai@wg arraignment, trial, or
sentencing;

* The duration of the administration of involuntargadication;
* The reason for termination of administration ofaluntary medication;

* The number of times, if any, that an existing orfderthe administration of involuntary
medication was renewed; and,

* The reason for termination of the administratiomnebluntary medication.
This billsprovisions sunset on January 1, 2022.

This bill contains various Legislative findings and declare.

COMMENTS
1. Need for This Bill
According to the author:

Current law (PEN 2603) provides a process for tiveluntary medication of
inmates who have been sentenced to county jaihaxd been determined by a
psychiatrist to be gravely disabled or a dangéhémselves or others. However,
this section fails to include those in jail who aseaiting trial or further
adjudication. With over 100,000 people receivingtaghealth treatment in
California jails and the lack of psychiatric canethhe community, many can be
caught in this gap in the law until they decompémsao full psychiatric crisis.
AB 720 would extend the process currently in lawhtose awaiting trial, while
reducing the time a medication order can lastHergretrial population,
specifying other criteria for ceasing medicatidarifying that this does not apply
to those held for their immigration status, anduees that the order be heard
before the court in which their criminal case isgiag.
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2. Population of Inmates Suffering from a Mental ODsorder is Growing

According to several reports, the population of at@s in county jails and in state prisons has
increased over the years. A Los Angeles Timeslarftiom June 2016 reported that “the number
of mentally ill inmates has grown in both countygand state prisons, although overall inmate
populations have shrunk. In L.A. County jails, therage population of mentally ill inmates in
2013 was 3,081. As of mid-May it was 4,139, a 34¢sease.

“In the state prison system, the mentally ill inenpbpulation was 32,525 in April 2013, making
up 24.5% of the overall population. As of Februaggording to a recently released monitoring
report, the overall population had fallen by 5,28tlle the mental health population had grown
by 4,275, and made up 29% of the total populati@®@ewell,Mentally ill inmates are swamping
the state's prisons and jails. Here's one man's/gtiune 19, 2016) Los Angeles Times see full
article at <http://www.latimes.com/local/california/la-me-melyaill-inmate-snap-story.html>
[as of June 7, 2017].)

Nationally, the U.S. Department of Justice Burehdustice Statistics reports that 64 percent of
the jail population has a mental illness. (Ortidldéessing Mental lliness and Medical
Conditions in County Jail, National Association@junties: Why Counties Matter Series, Issue
3 (Sept. 2015).)

3. Relevant Case Law

In Washington v. Harpeir(1990) 494 U.S. 210, the U.S. Supreme Court tiglla mentally-ill
prisoner who is a danger to himself or others aamtzoluntarily medicated. Furthermore, the
Court held inRiggins v. Nevadél992) 504 U.S. 127hat forced medication in order to render a
defendant competent to stand trial for murder vaastitutionally permissible under certain
circumstances. Read together, the Court has dtaiethese two cases "indicate that the
Constitution permits the Government to involuntatd administer antipsychotic drugs to a
mentally ill defendant facing serious criminal a@s in order to render that defendant
competent to stand trial, but only if the treatmienhedically appropriate, is substantially
unlikely to have side effects that may undermireeftirness of the trial, and, talking account of
less intrusive alternatives, is necessary sigmfigao the further important governmental trial-
related interests.'Sell v. United State@003) 539 U.S. 166, 179.)

In Sell the Court goes on to further specify the limitgdumstances when the U.S. Constitution
permits the government to administer drugs to &ipfeletainee against the mentally ill criminal
detainee's will when seeking to render him comudta trial.

The 9th Circuit Court of Appeal, ildnited States v. Loughng012) (9th Cir.) 672 F.3d 731,
considered the following issue: what substantive pitocess standard must the government
satisfy to medicate involuntarily a pretrial detgnon the ground that he is dangerous. The court
differentiated betweeHarper andSell stating that the standard that applies dependiseon
purpose of the involuntary medication:

If the government seeks to medicate involuntaripretrial detainee on trial competency
grounds, that is a matter of trial administratiowl ghe heightened standard announced in
Sell appliesSee Se|l539 U.S. at 183. When dangerousness is a badisefanvoluntary
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medication, however, . . ., the concerns are tdertr administration of the prison and
the inmate’s medical interes@eeHarper, 494 U.S. at 222-25; citations omitted.

The court inLoughnerstated, “. . . , we now hold that when the govesntrseeks to medicate a
detainee—whether pretrial or post-conviction—ondheunds that he is a danger to himself or
others, the government must satisfy the standdrbgh in Harper. ‘[T]he Due Process

Clause permits the State to treat a prison inmate lvas a serious mental illness with
antipsychotic drugs against his will, if the inmaelangerous to himself or others and the
treatment is in the inmate' s medical interest.éughner, supra672 F.3d at 752 (citinglarper,
supraat 227.)

This bill specifically authorizes the involuntaryedication of inmates confined to county jail
including those awaiting arraignment, trial andteaning.

4. The Procedures for Involuntary Medication Requied Under this Bill

County jails house inmates that have been throlgltiiminal process and have been sentenced
to county jails, but they also house individualsovane detained in jail while they face criminal
charges. Existing law provides procedures for imntary medication which specifically apply

to the portion of the county jail population thaishbeen sentenced. This bill would extend the
involuntary medication procedure to inmates cordiirethe county jail, including, but not

limited to, a person sentenced to imprisonmentdoumnty jail, a person housed in a county jail
during or awaiting trial proceedings, a person Whe been booked into a county jail and is
awaiting arraignment, transfer, or release.

Specifically, this bill authorizes procedures fovoluntary medication of pretrial detainees who
have a serious mental disorder and as a resuiedafisorder are gravely disabled, or present a
danger to self or others. This bill requires thagjei to determine by clear and convincing
evidence (1) that the inmate has a mental illnesksorder, (2) that as a result of that illness th
inmate is gravely disabled and lacks the capacityohsent to or refuse treatment with
psychiatric medications or is a danger to selftbers if not medicated, (3) that there is no less
intrusive alternative to involuntary medicationdg@) that the medication is in the inmate’s best
medical interest. If the judge makes this deteatiom, the administration of the medication
must occur in consultation with a psychiatrist vidoot involved in the treatment of the inmate
at the jail, if available. A court is also auth@uizto review, modify, or terminate an involuntary
medication order for an inmate awaiting trial,héte is a showing that the involuntary
medication is interfering with the inmate’s due g@ss rights in the criminal proceeding.

This bill provides that the duration of the involary medication order is up to 180 days rather
than the year that is allowed for sentenced inmates any renewal orders may only last up to
180 days. The order is only to remain in effeciluhé duration of the inmate’s confinement
ends or a court determines that the inmate no fomgets the criteria for involuntary
medication. This bill requires the attending psatist to provide an affidavit to the court, at
intervals of not less than 90 days, affirming tiimet person who is the subject of the order
continues to meet the criteria for involuntary noatiion and the court must make a
determination whether the criteria for the ordél exists. This bill specifies that an inmate’s
period of confinement may not be extended in otd@rovide treatment to unsentenced
inmates.
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The jail is required to first attempt to transfiee inmate to a community-based treatment facility
in lieu of seeking to administer involuntary medica. The jail is required to transfer the
inmate to a facility, if the facility agrees to apt the inmate and the facility has the ability to
provide care for the mental health and health naéday, of the inmate.

The inmate must be provided a hearing before argupmurt judge where the criminal case is
pending prior to the administration of medication dhe judge may consider whether the
involuntary medication would prejudice the inmateéfense. The bill requires an inmate to be
provided with counsel within 48 hours of the filin§the notice of the involuntary medication
request with the superior court.

This bill also contains a sunset provision and megucounties that administer psychiatric
medication on an involuntary basis to provide arefp the Legislature with specified data.

5. Argument in Support
According to the California Psychiatric Associatitime sponsor of this bill:

With the marked reduction in psychiatric hospitatlb in California communities
in the last 5 decades, county jails have becomdetfacto default destination to
house untreated, often homeless, mentally ill persin a jail setting, many of
these inmates who are admitted — often very sitk imental disorder — become
even more delusional, disorganized and disruptiveonfinement.

Mentally ill individuals tend to spend much longeithe pretrial process than
their peers without mental illness when chargedh wie same crimes. Many
weeks, and more likely months, may pass beforedazjtion. Many of these
inmates refuse to accept medication, in fact argidothey are not able to
recognize they are ill and need help. Under thesearastances psychotic
individuals, for instance, who are delusional arpeziencing hallucinations
cannot follow correction officer orders, may bahgit heads against walls,
scream at all hours, or smear feces around thiks: Gdey suffer mightily from
their illness.

Case law, most recentlynited States v. Loughnen the 9th Circuit Court of
Appeal (2012), has determined that the same stdsdar involuntary medication
of convicted inmates who are dangerous or gravieghied because of a mental
disorder apply to pretrial detainees who are damgeor gravely disabled
because of a mental disorder. The proposal in ABIiE3 squarely within these
clearly defined legal parameters.

6. Argument in Opposition
According to Disability Rights California, who wets in opposition:
We oppose this bill for several reasons. Firsls jghould not be facilities where people

with mental health disabilities are treated. Pespleuld be moved to an appropriate
treatment facility for care, if their needs arettimensive. Second, because of the
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undetermined, and often short, time periods thatrtewly affected group is in custody,
an expansion of a county jail's authority may mésmperson will not be afforded due
process. We suggest shortening the length of tanarf involuntary medication order.
Third, the uncertainty of continued access to medwa raises continuity of care
concerns. Fourth, it may impact a person’s abibtparticipate in the defense of their
active criminal case. We appreciate the author’sradments to help lessen this impact.
Finally, the bill affects poor people disproportbely.

-- END -



