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PURPOSE

The purpose of this bill isto reduce the amount of people held in pretrial detention because of
theinability to afford money bail and to require each county to establish a pretrial services
agency that meets certain specifications.

Existing lawdeclares that a person shall be released onpailfficient sureties, except for:

» Capital crimes when the facts are evident or tlesyomption great;

* Felony offenses involving acts of violence on aeotberson, or felony sexual assault
offenses on another person, when the facts aremval the presumption great and the
court finds based upon clear and convincing evide¢hat there is a substantial likelihood
the person's release would result in great boditymhto others; or

* Felony offenses when the facts are evident or tesymption great and the court finds
based on clear and convincing evidence that treopdras threatened another with great
bodily harm and that there is a substantial likedith that the person would carry out the
threat if released. (Cal. Const., art. |, secti@n 1

Existing lawprohibits excessive bailld()

Existing lawstates that in setting, reducing, or denying lblaé,judge or magistrate shall take
into consideration the protection of the publi@ geriousness of the offense charged, the
previous criminal record of the defendant, andptuability of his or her appearing at trail or
hearing of the case. The public safety shall keeptimary consideration. (Pen. Code § 1275,
subd. (a).)

Existing lawprovides that in considering the seriousness@bffense charged, the judge or
magistrate shall include consideration of the a&temjury to the victim, and alleged threats to
the victim or a witness to the crime charged, tlegad use of a firearm or other deadly weapon
in the commission of the crime charged, and thegelll use or possession of controlled
substances by the defendant.)

This bill repeals Penal Code section 1275.
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Existing lawauthorizes a court, with the concurrence of thedoésupervisors, to employ an
investigative staff for the purpose of recommenditngther a defendant should be released on
his or her own recognize. (Pen. Code § 1318.1d.9a).)

Existing lawprovides that at the time of issuing a warrararoést, the magistrate shall fix the
amount of bail which in his judgment will be reaable and sufficient for the appearance of the
defendant following his arrest, if the offense asléble. (Pen. Code § 815a.)

This bill repeals Penal Code section 1318.1.

Existing lawprovides that that an arrested defendant musikentbefore the magistrate within
48 hours after arrest, excluding Sundays and halidRen. Code § 825, subd. (a).)

This bill specifies that if the arrest occurs on a Wednegdhg Wednesday is a court holiday,
the defendant shall be taken before the magist@tater than Friday, and if the Friday is a
court holiday, the defendant shall be taken betloeemagistrate no later than Thursday.

Existing lawauthorizes the officer in charge of a jail or therk of the superior court to approve
and accept bail in the amount fixed by the arrestant, schedule of bail, or an order admitting
to bail in cash or surety bond and to issue ana aigorder for the release of the arrested person
and to set a time and place for the appearandeedrrested person in court. (Pen. Code §
1269b, subd. (a).)

This billinstead provides that the officer in charge ofj#ileor the clerk of the superior court

may approve and accept an order authorizing pretiease or admitting to bail and to issue and
sign an order for the release of the arrested peard to set a time and place for the appearance
of the arrested person in court.

Existing lawstates that it is the duty of the superior counlges in each county to prepare, adopt,
and annually revise a uniform countywide schedtilead for all bailable felony offenses and

for all misdemeanor and infraction offenses ex&égdticle Code infractions. The penalty
schedule for infraction violations of the Vehicled& shall be established by the Judicial
Council. (Pen. Code § 1269b, subd. (c).)

Existing lawrequires the countywide bail schedule to contdistaf the offenses and the
amounts of bail applicable for each as the judggsrchine to be appropriate. If the schedule
does not list all offenses specifically, it shalhtain a general clause for designated amounts of
bail as the judges of the county determine to lpe@piate for all the offenses not specifically
listed in the schedule. A copy of the countywi@d bchedule shall be sent to the officer in
charge of the county jail, to the officer in chagfeeach city jail within the county, to each
superior court judge and commissioner in the cquanty to the Judicial Council. (Pen. Code §
1269b, subd. (f).)

This bill repeals Penal Code section 1269b.

This bill provides that a person who is arrested and boikedlail for an enumerated violent
felony shall not be considered for release unélglrson appears before a judge or magistrate
for a hearing and states that a pretrial serviepert shall not be prepared unless the defendant
requests a pretrial risk assessment and report.
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This bill provides that for the following specified offensagretrial services agency shall
conduct a risk assessment on a person arrestdabakdd into jail but the person shall not be
considered for release until he or she appearsdaffudge or magistrate for a hearing:

» A serious felony as defined, except for first degoerglary;

» Intimidating a witness under certain circumstanspsusal rape, domestic violence, or
stalking;

* Domestic violence battery;

» Violation of a court order, if the person is alldge have made threats to kill or harm,
engaged in violence against, or gone to the resglenworkplace of, the protected party;
or

* Any felony committed while the person is on prdtredease for a separate offense.

This bill requires, except for when a person is arresteddecified crimes, a pretrial services
agency to immediately upon booking conduct a @ktisk assessment on the arrested person
and prepare a pretrial services report with reconttagons for conditions of release.

This bill provides that a person who is arrested and bofmkesdmisdemeanor, who is not first
cited and released with a signed promise to appeaurt, shall be released by the pretrial
services agency subject to signing a release agmgenithout further conditions.

This bill requires the pretrial services agency to trangmireport with recommendations for
conditions of release to the court and requiresthet to issue an oral or written order to release
the person, with or without release conditionsjextttio the person signing a specified release
agreement.

This bill states that if the pretrial services report isanatilable, the court shall release the person
subject to a release agreement without furtheritiond or subject to conditions.

This bill provides that the fact that the court has notivecethe pretrial services report shall not
preclude pretrial release.

This bill authorizes the court in which the charge is pemdipon petition by either party that
there has been a change in circumstances, to atnemelease order to impose different or
additional conditions of release at the time chmmment.

This bill authorizes court commissioners to order the @lateiease of arrested persons prior to
arraignment.

Existing law authorizes a court to release a pevgom has been arrested for, or charged with
any offense other than a capital offense, on hiseorown recognizance. (Pen. Code § 1270.)

Existing lawrequires a person arrested for a misdemeanor telé@sed on his or own
recognizance unless the court makes a finding emetord that there is no condition or
combination of conditions that would reasonablyueagublic safety and the appearance of the
defendant as required, an own recognizance releidlssompromise public safety or will not
reasonably ensure the appearance of the deferRlarlic safety shall be the primary
consideration. If the court makes one of thoseifigsl, the court shall then set monetary bail and
specify the conditions, if any, under which theeswfant shall be releasett.§
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This bill repeals Penal Code section 1270.

Existing lawauthorizes a court to release a person on baih i@amount that is more or less than
the amount contained in the bail schedule, or sel¢lae person on his or her own recognizance
after conducting a hearing in open court. If baiet in an amount that is different from that
contained in the bail schedule, the judge or meggisishall state the reasons for that decision on
the record. (Pen. Code § 1270.1.)

This bill repeals Penal Code section 1270.1.

Existing lawrequires an automatic review, not more than fiagsdrom the original order fixing
the bail amount, when a person is detained in dysto a criminal charge for want of bail. The
defendant may waive this review. (Pen. Code § 12YO0.

This bill repeals Penal Code section 1270.2.

Existing lawstates that in setting, reducing, or denying lzgjlildge or magistrate shall take into
consideration the protection of the public, theaemess of the offense charged, the previous
criminal record of the defendant, and the probhbdf his or her appearing at trial or at a
hearing of the case. The public safety shall beptiveary consideration. (Pen. Code § 1275.)

This bill repeals Penal Code section 1275 and instead sreaetrial release hearing where a
judge or magistrate, in making a determinatioretease an individual, shall consider the
protection of the public, the seriousness of thersfe charged, the previous criminal record of
the defendant, the probability of his or her apjpegat trial or at a hearing of the case, and the
presumption of innocence. The public safety, thetgaf the victim, and the probability of the
accused appearing in court as required shall bprtheary considerations.

This bill states that in considering the seriousness afffease charged, the court shall include
consideration of the alleged injury to the victalleged threats to the victim or a witness to the
crime charged, and the alleged use of a firearotter deadly weapon in the commission of the
crime charged.

This bill states that it shall be the duty of the courtétedmine what condition or conditions will
ensure the safety of the community, secure thendef#’s appearance at trial or at a hearing of
the case, and facilitate pretrial release. If radtbearing, the court finds that no conditiond wil
reasonably assure the defendant’s appearanceiinaat a hearing of the court and protect
public safety, the court shall issue an order erplg what condition or conditions it considered
and why those conditions were inadequate.

This bill provides that in making a pretrial release denisibe court shall consider the pretrial
services agency'’s risk assessment and recommenslaimoconditions of release. If the court’s
release decision is not consistent with the piletgavices agency’s assessment and
recommendations, the court shall include in iteeofdr release a statement of the reasons.

This bill specifies that for persons who had a hearing #feedistrict attorney filed a motion for
pretrial detention, the court shall not consider pinetrial services agency’s risk assessment and
shall instead determine whether the person meet®biine following descriptions in order to
keep detained:
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* The person is charged with a capital crime;

» The person is charged with a felony involving viale or sexual assault and the person’s
release would likely result in great bodily harmatwmther person or persons;

* The person is charged with a felony offense ang#rson threatened another with great
bodily harm and it is likely that the person wouaktry out the threat if released.

This bill provides that, if a person is in custody at theetof his or her arraignment, the judge or
magistrate shall consider the pretrial servicesmtegnd any relevant information provided by

the prosecuting attorney or the defendant and dhdepretrial release of the person without
further conditions, subject to the person signimglaase agreement. The reason for this decision
shall be stated in the record.

This bill states that if a judge or magistrate determinasytetrial release, without conditions,
will not reasonably assure the appearance of theopen court, the safety of the victim, or
public safety, the judge or magistrate shall otetrial release subject to a release agreement
with the least restrictive further nonmonetary dtinds that the judge or magistrate determines
will reasonably assure the appearance of the pasoequired, the safety of the victim, and
public safety. The court shall include in its rele@rder a statement of the reasons for its
determination.

This bill specifies that a court is not required to speitig/reasons for ordering the defendant be
provided the following services upon release: aimeler notification to come to court or
assistance with transportation to and from court.

This bill authorizes the court to set monetary bail atelastlrestrictive level necessary or a
combination of monetary bail and other conditidnsassure the appearance of the defendant in
court and requires the court include in the releader a statement of the reasons for its
determination.

This bill requires the court, in setting monetary bail,daduct an inquiry into a person’s ability
to pay and to make a finding that the defendantlmagresent ability to pay the monetary balil
set without substantial hardship.

This bill provides that a defendant for whom conditionsetéaise are imposed and who, five
days after the imposition of the conditions, coméis to be detained as a result of an inability to
meet the conditions of release, shall be entitbe@int automatic review of the conditions by the
court. The defendant may waive this review.

This bill authorizes a district attorney to file a motioeldag the pretrial detention of a person in
certain circumstances, including when a persorbkas charged with a capital crime, a felony
involving violence or sexual assault and the pessmiease would likely result in great bodily
harm to another person or persons, or a felonynsé@nd the person threatened another with
great bodily harm and it is likely that the perseould carry out the threat if released.

This bill provides that if a district attorney files a pir@tdetention motion, a hearing shall be
held within 48 hours to determine whether to redghe person pending trial, unless the person
waives the hearing.
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This bill specifies that a person may be detained prefted a detention hearing if the court
makes the following findings, which are consisteith the California Constitution:

* The defendant has been charged with a capital @amdehe facts are evident or the
presumption great;

* The defendant has been charged with a felony afenlving an act of violence on
another person, or a felony sexual assault offensanother person, the facts are evident
or the presumption great, and the court finds bagpe clear and convincing evidence
that there is a substantial likelihood the persoafease would result in great bodily harm
to another person or persons; or,

* The defendant has been charged with a felony a#fahse facts are evident or the
presumption great, and the court finds based ar eled convincing evidence that the
person has threatened another with great bodiiy vathe charged case and that there is
a substantial likelihood that the person wouldycarrt the threat if released.

This bill authorizes a defendant to execute an unsecuredhepre bond, which may be
required to be signed by uncompensated third ganiea secured bond in the amount specified
by the court.

This bill defines an “unsecured appearance bond” to meandan to release a person upon his
or her promise to appear in court and his or heeaared promise to pay an amount of money,
specified by the court, if he or she fails to appesapromised.

This bill authorizes a court, after a defendant has beeagedl from custody, amend the release
order to change the conditions of release, inclyidimy monetary bail, upon a change in
circumstances.

This bill provides that a defendant who has violated theder conditions of release may be
held in contempt upon a motion of the prosecutitgraey if the court finds:

* There is probable cause that the defendant has ittedra crime while on pretrial
release or there is evidence that the defendantibkded any condition of release; and,

* There is no condition or combination of conditiaiselease that would reasonably
assure that the defendant will not flee or posaraydr to any other person or the
community or the defendant is unlikely to abidedny condition or combination of
conditions of release.

This bill requires each county to establish a pretrial sesvagency that would be responsible for
gathering information about newly arrested persoosducting pretrial risk assessments,
preparing individually tailored recommendationsghe court, and providing pretrial services and
supervision to persons on pretrial release.

This bill authorizes an unnamed agency to oversee pregriates agencies and to provide
training and assistance on pretrial release togadgrosecutors, defense attorneys, jail staff, law
enforcement agencies, and pretrial services agencie

This bill provides guidelines for the pretrial risk asses#n®ol which shall be selected by the
unnamed agency or for existing pretrial risk assesd tools that are in compliance with these
guidelines and that had been used by counties faritve effective date of this bill.



SB 10 (Hertzberg ) Pages of 15

This bill requires the Board of State and Community Comeast(BSCC), in consultation with

the unnamed agency, to develop a plan that edtaklstatewide requirements for counties
related to annual reporting of pretrial release @et@ntion information, which includes at
minimum information about the percentage of indinl$ released on pretrial, the percentage of
those who fail to appear, those who commit new esinvhile on pretrial release, and the rate of
judicial concurrence with recommended conditionsetéase.

This bill requires each county to make publicly availaldeigk assessment tool guidelines,
factors, weights, studies, data upon which valadastudies rely, and information about how a
risk assessment tool was renormed.

This bill states that it is the intent of the Legislaturemacting this act to safely reduce the
number of people detained pretrial, while addressatial and economic disparities in the
pretrial system, and to ensure that people aréeldtin pretrial detention simply because of
their inability to afford money bail.

This bill makes other conforming changes.

COMMENTS
1. Need for This Bill
According to the author of this bill:

In California, the median bail amount is $50,000ve times higher than the
national median. On any given day, approximateB6 & people in jail in
California are either awaiting trial or sentenciMany of those in California’s
jails are there for no reason other than the featthey are unable to afford
money bail.

Unnecessary pretrial detention compromises defdéadalnility to defend
themselves against their accusers and threatemstégeity of the criminal
system. Detained defendants are 25% more likely sirailarly situated released
defendants to plead guilty to a crime. The incentovget out of pretrial detention
is so strong that people even plead guilty to csitey did not commit. Studies
have likewise shown that, holding all other factooastant, individuals who are
detained prior to trial suffer from greater coniaotrates and more severe
sentencing that those who are released priorab tri

High bail amounts and pretrial detention also dipprtionately impact people of
color. Studies have shown that bail amounts are Big¥er and 19% higher for
African American men and Hispanic men, respectiviglgin for white men.
Among defendants for whom monetary bail is setcBland Hispanic defendants
are twice as likely to be detained pretrial thantevdefendants. The disparity in
drug offenses is even more stark, with the likedth@f detention for Black and
Hispanic defendants being 96% and 150% higher ctispdy, than the odds of
detention for white defendants.
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In addition to penalizing pretrial defendants, ourrent money bail system
burdens California families as well. Even a shertiqd of pretrial detention can
result in loss of employment, housing, and pub&oéddits for the detained person
— costs that then must be borne by family membesady struggling to make
ends meet. Family members who are able to scrgather enough money to pay
a non-refundable fee to a for-profit bail compamgécure a loved-one’s release
from jail often end up with long-term debt to thallcompany, even when their
loved one is innocent of any wrongdoing and is neeavicted of a crime. These
costs hit women the hardest, with 83% of courtteglaosts on behalf of a loved
one being taken on by women.

SB 10 seeks to remedy California’s failing pretegstem by reducing reliance on
money bail, supporting pretrial defendants withigéservices, focusing
detention resources on those who pose a risk @fedareducing racial disparities,
and ensuring that people are not left in jail syriptcause they cannot afford to
pay for their release. Under SB 10, courts willleate whether an individual can
be safely released from jail pending trial, anslafunder what set of conditions to
assure that the person will come to court as reduand avoid committing

crimes.

SB 10 draws from successful models around the cpand in California. For
example, Kentucky utilizes a risk-assessment systghimno longer relies on
commercial bail and releases 70% of its pretri&wl@ants (68% on non-financial
releases). In Kentucky, 89% of released defendaatse all future court
appearances, and 92% are not re-arrested whileetmgprelease. Santa Clara
County has implemented a successful pretrial sesuvicodel and has saved $33
million in six months by keeping 1,400 defendanis af jail.

2. Bail Generally

Existing law provides a process whereby the coay set a bail amount for a criminal
defendant. (Penal Code Section 1269b.) Additlgn8lection 12 of Article 1 of the California
Constitution provides, with limited exceptions, tthacriminal defendant has a right to bail and
what conditions shall be taken into consideratioretting bail. A defendant may post bail by
depositing cash or an equivalent form of currepegyide a security in real property, or
undertake bail using a bail bond.

The bail bond is the most likely means by whicteespn posts bail and is essentially a private-
party contract that provides the court with a gotea that the defendant will appear for a
hearing or trial. A defendant pays a licensed &gént a percentage of the total amount of bail
ordered as a non-refundable fee — often an amauheirange of 10%. The bail agent will
contract with a surety company to issue a bail berdsentially, an insurance policy. The bond
is issued providing that if the defendant failsppear, the county will receive the full amount of
bail set by the court. The bond is provided todbert and, if accepted, the defendant is
released. As designed, the bail system often altbw court to rely on the private sector to
ensure appearances and provide a means for theydoure made whole in the event that a
person fails to appear.
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While the main purpose of a bail bond is to prowsdene assurance that a defendant will return
to court to resolve the pending charges, courts @ssider the danger a released defendant will
pose to the public or specific persons. Baikistsrough a bail schedule that lists preset
amounts of bail for various crimes. A committeguafges in each county promulgates the bail
schedule for that county. (Pen. Code § 1269b, .diahd A defendant or the prosecution can
move the judge presiding over a particular cagaise or lower the amount of bail, or the
defendant can request release on his or her ovagmezance. (Pen. Code 8§ 1275.) Additional
statutory rules apply if the defendant is chargét @ serious felony or domestic violence.

(Pen. Code § 1270.1.)

The existing bail system has come under scrutimaibge of claims that it does not promote
public safety and it unfairly penalizes defendamit® are poor while allowing defendants who
have means to buy their way out of jalafifornia’s Bail System Punishes the Poor, argl It'
Time for the Government to Do Something Abg&Kkelton, Los Angeles Times (Jan. 16, 2017)
< http://www.latimes.com/politics/la-pol-sac-skeitoalifornia-bail-system-20170116-
story.html> [as of Mar. 18, 2017].) Lawsuits haweb filed across the country, including the
cities of Sacramento and San Francisco, undehtay that the current bail system unfairly
discriminates against the poor in violation of Fmurteenth Amendment’s Equal Protection
Clause. (See #ttp://equaljusticeunderlaw.org/wp/current-caseadifegrthe-american-money-
bail-system/> [as of Mar. 28, 2018].)

The Legislature has responded to the push forefatm with bills that would implement major
changes to the system, such as this bill and AB2ta). The Judiciary has separately set up a
working group to study current pretrial detentioagtices and provide recommendations for
potential reforms.Ghief Justice Appoints Working Group to Recommemah@es in Pretrial
Detention(Oct. 28, 2016) <http://newsroom.courts.ca.gowsiehief-justice-appoints-working-
group-to-recommend-changes-in-pre-trial-detenti@s>of Mar. 18, 2017].)

3. Alternative to Bail: Own Recognizance Release

In cases where the defendant is likely to returociart and where the safety of the public or
specific persons will not be put at risk, a coan celease someone on his or her own
recognizance (OR). This includes both felonies mmtiemeanors. An OR release is essentially
release without payment of bail pending trial drestresolution of a criminal case.

In order to be released on OR,

[T]he defendant signs a release agreement promigiagpear at all required court
hearings in lieu of posting bail. Before granting@R release, the judge must evaluate
the defendants flight risk by considering the ddgents ties to the community, whether
the defendant has a past record of failures toappecourt, and the possible sentence
the defendant faces if convicted. The judge musst aValuate risk to public safety by
considering any threats that have been made byefemdant, as well as any record of
violent acts.

In counties with active pretrial programs, the jadgay consider pretrial reports and
recommendations based on interviews and evaluati@sassess the defendant’s public
safety and flight risk. For example, in Marin Cogrthe county probation department
contracts with an independent agency that proyidesial services. Using an evidence-
based pretrial risk-assessment tool, agency staftiates eligible defendants along three
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dimensions: criminal history, employment and reside stability, and drug use.
Following a verification process and an evaluabbdanger to self or others, the agency
prepares a recommendation along with a reportrafpproval by the probation
department, the report is submitted to the coaraddition to supplying the court with
recommendations and reports, these programs maypfiés a range of conditional
release options. These release options may inckldase on electronic monitoring,
release with alcohol monitoring, or release to haiention. If pretrial release is not
granted and balil is fixed by the court, realignniegtslation also permits the sheriff to
authorize the pretrial release of inmates. Undeidéfislation, a county board of
supervisors must first designate the sheriff asthety’s correctional administrator and
may then authorize the correctional administratqulace pretrial jail inmates who do not
pose a significant threat to public safety in at&bnic monitoring program when
specified conditions are met.

In some instances, an unsentenced jail inmate \@lambt posted bail may be released
due to jail overcrowding. At implementation of rigalment, 17 counties were operating
under court orders that limit the number of inmake=y can hold at one or more of their
county facilities. Statewide, in the year beforalighment, the average annual jail
population was 71,060, and releases due to lackdcity numbered 6,800 per month
for unsentenced inmates and 3,900 per month faesead offenders.

(Tafoya,Assessing the Impact of Bail on California's JaipRlation Public Policy Institute of
California (June 2013), p. 8 (citations omittedf)d judge determines that a person should not be
released on OR, then the judge can set bail wélb#il schedule as a guide.

This bill repeals the current section in the P&wde authorizing OR release and instead
implement a new pretrial release procedure thatadvallow most people to be released, either
with or without conditions, or with money bail Hé court determines that it is necessary.

4. Ongoing Concerns over County Jail Populations

The most recently available data from the BSCC shibwat the majority of jail inmates are
unsentenced, roughly 62 percent of the populabata shows that California relies more
heavily on pretrial detention than the rest ofthieted States. (Sonya TafoyRretrial Detention
and Jail Capacity in CaliforniaPublic Policy Institute of California (July 2015)
<http://www.ppic.org/main/publication_quick.asp?iEU> [as of March 15, 2017].) This
dynamic strains the capacity of county jails makingecessary to release sentenced inmates,
while people who have not been found guilty of arignes wait in jail because they have not
been released on OR and cannot afford to post bail.

This bill would help relieve jail overcrowding biriting the persons who could be detained
pretrial to offenders who have committed certawiemt crimes.

5. The Effect of this Legislation
This bill makes several changes to the pretri@ast procedures in current law.
Existing law requires each county to establishantpwide bail schedule which is used by the

jails upon arrest and by the courts during arraigminto determine the amount of bail in each
case. This bill does away with the countywide balledules and instead provides that upon
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arrest and booking into a county jail, the pretsialvices agency shall conduct a pretrial
assessment on the person and prepare a repocbtitatns recommendations for whether the
person should be released without conditions dn thié least restrictive condition or conditions.
In most cases involving a misdemeanor, the arrgstesbn must be released by pretrial services
upon signing a release agreement. In most felosgs;gretrial services will transmit the pretrial
services report to an on-call judge, magistrateoonmissioner who will then review the pretrial
services report and order that the person be esdegither without conditions, or with the least
restrictive conditions. If a person is arresteddentain specified felonies or misdemeanors
involving violence, the person cannot be releas#d his or her arraignment.

Existing law requires a person to be arraignecheir tase within 48 hours, unless the person is
arrested on Wednesday night and Friday is holidaighvmeans that a person can remain in jail
prior to arraignment for 4 days. This bill requirésa person is arrested on a Wednesday night
and that following Friday is a court holiday, thergon to be arraigned on Thursday.

Existing law authorizes a judge to set bail atigmaent or separate bail hearing using the
countywide bail schedule as a guide, with the ghit set bail at a higher or lower amount. The
judge may also deny bail in certain situationsetrtail in an amount that is restrictively high
that would result in a defendant remaining in cdgtd he judge may also use his or her
discretion to release a person on OR in any casmwalving a capital crime.

As stated above, this bill gets rid of the courdiyt bchedules and instead requires release at
arraignment unless a pretrial detention motionlesi foy the district attorney. At arraignment,

the court is first required to consider releasimg person without any conditions, and if the court
determines that releasing the person without canmditwill not reasonably assure that the person
will come back to court as required and assurettietlefendant will not commit new crimes,

the court can place nonmonetary conditions on #ferdiant. These conditions must be the least
restrictive and the person cannot be required ydgaany conditions. Only if the court finds

that the person cannot be released with nonmonetengitions in such a way that will

reasonably assure that the person will come backua as required, can the court consider
money bail. If the court imposes money bail, it aake a determination that the person has
the present ability to pay and that the amountadifdrdered does not cause substantial hardship
on the defendant, as defined. This bill authorthesuse of an unsecured bond or a secured bond
to make bail.

This bill also provides that a person who is redelgsretrial may have the order modified by
motion of the district attorney or defense based ehange in circumstances. Also, if a
defendant has been ordered released but is stillstody after five days due to a condition of
release that the defendant cannot meet, the defersdantitled to automatic review of the order.

This bill only authorizes the pretrial detentionaoperson if the court finds that the person falls
into one of the following categories, which is cstent with the California Constitution
provisions on bail:

* The defendant has been charged with a capital @aimddhe facts are evident or the
presumption great;

» The defendant has been charged with a felony aéfenglving an act of violence on
another person, or a felony sexual assault offensanother person, the facts are evident
or the presumption great, and the court finds bagpee clear and convincing evidence
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that there is a substantial likelihood the persoafease would result in great bodily harm
to another person or persons; or,

* The defendant has been charged with a felony a#fahse facts are evident or the
presumption great, and the court finds based ar eled convincing evidence that the
person has threatened another with great bodiiy lvathe charged case and that there is
a substantial likelihood that the person wouldycarrt the threat if released.

Existing law does not require counties to use #ipteisk assessment tool and does not provide
any statewide standards for pretrial assessmelstised by counties. This bill requires an
agency, to be later determined, to pick a prefisslessment tool for counties to use that meet
certain specifications that are designed to avid im release decisions. Counties that are
already using pretrial assessment tools may comtiowse them as long as they meet the
required specifications. This bill requires coustie annually report to the state pretrial release
and detention information, which includes at minimimnformation about the percentage of
individuals released on pretrial, the percentagiade who fail to appear, those who commit
new crimes while on pretrial release, and the e&jadicial concurrence with recommended
conditions of release.

This bill requires each county to develop a pres@avices agency that meets the following
specifications:

» Uses methods that research has proven to be g#antreducing unnecessary detention
and to employ the least restrictive interventiond practices;

» Ensures that services provided are culturally argllstically competent;

» Ensures that all policies and practices are deeel@gnd applied to reduce or eliminate
bias based on race, ethnicity, national origin, igration status, gender, religion, and
sexual orientation; and,

» Assists pretrial defendants with complying withitrenditions of release and to address
noncompliance with pretrial services requiremendisiaistratively.

Under existing law, if a person is released on @R fze or she violates the terms of release or is
arrested on a new charge, the person’s releaséenayvoked and the court may either set
money bail, re-release the person with new conutar hold the person in contempt. Under the
provisions of this bill, if a person is believedite in violation of a condition of release the ¢our
may modify the release order to add conditiongrtrer to hold a person in contempt, the court
must hold a hearing to determine whether theredbagble cause that the person has committed a
crime while on pretrial release or that the perisas violated a condition of release and the court
must determine that there is no condition or comtam of conditions of release that would
reasonably assure that the defendant will notdfgeose a danger to any person in the
community, or that the person is unlikely to abiyeany conditions of release.

6. Arguments in Support

According to Ella Baker Center for Human Rightspasponsor of this bill:
This bill seeks to significantly reduce the reliaram the money bail system that
punishes poverty. In its place, the bill estatdsh robust pre-trial services

program and the usage of a validated risk-assessowno determine the safe
release of people, pending the resolution of tteses. It is a common sense,
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practical approach to enhancing public safety if@aia and is in line with a
growing momentum of jurisdictions across the coptdrreduce the impact of the
predatory money bail system.

In California, nearly 2/3 of the people sittingj@l are either awaiting trial or
sentencing, at a significant cost to the statevaerable families. The State
spends $5 million per day to lock up people whovea@ing to go to court—
totaling more than $1.8 billion annually. Famile® forced to make the difficult
decision between covering their basic needs likesimg and paying the balil
bonds agency. Families that cannot afford the i€¥®ften go on payment plans
that perpetuate the cycle of poverty. When a peremains in jail because they
cannot afford bail, others may need to fill theaficial gap he or she leaves
behind, forcing family members to drop out of sdhtoaget a job, or quitting a

job to take care of children that are left behind.

Further, people forced to stay in jail because ttenot afford bail face a
number of additional obstacles. Many people talerave plea deals in order to
avoid waiting for trial so they can get back toithiges and familial obligations.
Research has shown that compared to people whelaesed prior to trial, those
held for their entire pretrial detention have aatee likelihood of being sentenced
to jail. Studies have also shown a strong caiiceiebetween length of detention
and recidivism. Compared to people who were heldhore than 24 hours,
those held for 8 to 14 days were 51% more likelgddack to jail for another
crime. Pre-trial detention as a result of inapilo pay bail can also result in loss
of employment, housing, child custody rights, e@lack men are not only less
likely to be released on their own recognizanceirthail amounts are also 35%
higher on average than white men. Most alarmingdarly 80% of all jail deaths
in California occur among people who are detainedtpal.

People of color are already over-represented itiing@nal justice system and
current pre-trial detention practices exacerbatedtdisparities. The current
system of bail was designed to most severely imihaste who can least afford it.
SB 10 provides California with the opportunity tecdminalize poverty, reduce
racial disparities, and enhances public safetyaés.

7. Arguments in Opposition
According to the Golden State Bail Agents Assoorati

This bill would require the court to release a deant being held for a
misdemeanor offense on his or her own recognizankEss the court makes an
additional finding on the record that there is podition or combination of
conditions that would reasonably ensure publictgafed the appearance of the
defendant if the defendant is released on his ooWwa recognizance.

SB 10 would endanger public safety by forcing #lease of these high risk
misdemeanor defendants without bail. Bail is anartgmt public safety tool
because it is paid for by the defendants family @ode friends who cosign the
bail agreement vouch for the defendant. These nessghnow have a financial
incentive to make sure defendant attends all obhtser court dates. It is only
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going to court that defendant can be compelledtemd drunk driving and
domestic violence intervention programs that cakeraapositive difference in a
defendant’s life and end the cycle of domestic almrsdrunk driving.

According to the Los Angeles Police Protective Leag

California Chief Justice Cantil-Sakauye has forrtteriPretrial Detention Reform
Work Group to address the bail issues from a glpbedpective. Our
understanding is that the Work Group’s recommendatwill be provided to
Chief Justice Cantil-Sakauye in December 2017.

In order to assure that any Legislative action a&lenwith full knowledge of the
Judicial Council’s Pretrial Detention Reform WorkaBp’s recommendation we
believe that Senate Bill 10 should be deferred aiftier those recommendations
are available.

-- END —



