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PURPOSE

The purpose of this bill is to allow documentary @ther specified hearsay evidence to prove
that an alleged mentally disordered offender’s (MD&rime of commitment to prison
gualified as a violent crime under the MDO law.

Existing law states a legislative finding and declaration thatDepartment of Corrections and
Rehabilitation (CDCR) should evaluate each prisdmesevere mental disorders during the first
year of the prisoner’s sentence, and that sevemelytally disordered prisoners should be
provided with an appropriate level of mental he&dgatment while in prison and when returned
to the community. (Pen. Code § 2960.)

Existing law requires, as a condition of parole, a prisoner wieets the following criteria be
treated by the State Department of State Hosfieé$1) and DHS to provide the necessary
treatment:

» The prisoner has a severe mental disorder, asatkfihat is not in remission, as defined,
or cannot be kept in remission without treatment;

* The severe mental disorder was one of the causasvwads an aggravating factor in the
commission of a crime, as specified, for whichphisoner was sentenced to prison;

* The prisoner has been in treatment for the severgahdisorder for 90 days or more
within the year prior to the prisoner’s parole elease; and,

» Prior to release on parole, the person in chargeeafing the prisoner and a practicing
psychiatrist or psychologist from the DSH or a €lpgychiatrist of CDCR, as applicable,
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have evaluated the prisoner at a CDCR facilitytateshospital, as applicable, and a chief
psychiatrist of CDCR has certified to BPH that pnesoner meets the above criteria and
that by reason of his or her severe mental disdfgeprisoner represents a substantial
danger of physical harm to others. (Pen. Code6® 239

Existing law requires BPH to order a further examination by imaependent professionals, as
specified, if the professionals doing the evaluaabove do not concur that the inmate meets the
criteria for MDO commitment. The certification bychief psychiatrist to BPH that the inmate is
an MDO shall stand if at least one of the indepah@eofessionals who evaluate the prisoner
concurs with the chief psychiatrist’s certificatiofPen. Code 8§ 2962, subds. (d)(2)- (3).)

Existing law allows BPH, upon a showing of good cause, to cadeénmate to remain in custody
for up to 45 days past the scheduled release dageftill MDO evaluation. (Pen. Code § 2963.)

Existing law allows the prisoner to challenge the MDO detertomaboth administratively (at a
hearing before the board) and judicially (via aesigr court jury trial). (Pen. Code § 2966.)

Existing law provides that if the MDO determination made by BBlHeversed by a judge or
jury, the court shall stay the execution of theislea for five working days to allow for an
orderly release of the person. (Pen. Code § 2966.)

Existing law requires MDO treatment to be inpatient treatmer¢ss there is reasonable cause to
believe that the parolee can be safely and effelgtiveated on an outpatient basis. Existing law
allows a parolee to request a hearing to determirether outpatient treatment is appropriate if
the hospital does not place the parolee on outgdtieatment within 60 days of receiving
custody of the parolee. (Pen. Code § 2964, s\jhyi¢b).)

Existing law provides that a person involuntarily confined teatment of mental illness as a
MDO can be involuntarily treated with antipsychatiedication in a non-emergency situation
where the MDO is determined by a court to be eifhencompetent to refuse medication
(unable to make rational medical decisions); ca @anger to others within the meaning of
Welfare and Institutions Code section 5300 (the B&ion for 180 day commitments of
dangerous persons). (In re Qawi, supra, (2004&82th 1, 27-28.)

Existing law requires the director of the hospital to notifyHBRnd discontinue treatment if the
parolee’s severe mental disorder is put into reigmsduring the parole period and can be kept
that way. (Pen. Code § 2968.)

Existing law allows the district attorney to file a petitiontime superior court seeking a one-year
extension of the MDO commitment, subject to thesg@nocedural and substantive rules of the
original commitment trial. (Pen. Code 8§ 2970.)

Existing law provides that proof of qualifying nature of aregitd sexually violent predator’s
qualifying prior convictions may be establisheddmgumentary evidence:The details
underlying the commission of an offense that led fwior conviction, including a predatory relatbip
with the victim, may be shown by documentary evadenncluding, but not limited to, preliminary
hearing transcripts, trial transcripts, probatiod aentencing reports, and evaluations by [DSKVeIf.
& Inst. Code § 6600, subd. (a)(3).)
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This bill would allow evidence of the qualifying violent ned of an alleged MDO'’s crime of
commitment to prison to include “documentary evieeor pursuant to the testimony of the [mental
health expert] who evaluated the alleged MDO.”

Thishill provides that documentary evidence to establistyttalifying violent nature of the inmate’s
offense or offenses includes, but is not limitedot@liminary hearing and trial transcripts, proatand
sentencing reports and DSH evaluations.

RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past several years this Committee hasisized legislation referred to its jurisdiction

for any potential impact on prison overcrowdinginiful of the United States Supreme Court
ruling and federal court orders relating to theéessaability to provide a constitutional level of
health care to its inmate population and the rdlegsue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutpagvisional measure necessary to ensure that
the Legislature does not erode progress in redumiisgn overcrowding.

On February 10, 2014, the federal court orderedfd@aia to reduce its in-state adult institution
population to 137.5% of design capacity by Febriz&y2016, as follows:

» 143% of design bed capacity by June 30, 2014;
* 141.5% of design bed capacity by February 28, 2848;
» 137.5% of design bed capacity by February 28, 2016.

In December of 2015 the administration reported aisa'of December 9, 2015, 112,510 inmates
were housed in the State’s 34 adult institutiorfsictvamounts to 136.0% of design bed
capacity, and 5,264 inmates were housed in outadé-$acilities. The current population is
1,212 inmates below the final court-ordered popoabenchmark of 137.5% of design bed
capacity, and has been under that benchmark seloeidry 2015.” (Defendants’ December
2015 Status Report in Response to February 10, @oddr, 2:90-cv-00520 KIJM DAD PC, 3-
Judge CourtColeman v. Brown, Plata v. Brown (fn. omitted).) One year ago, 115,826 inmates
were housed in the State’s 34 adult institutiorfsictvamounted to 140.0% of design bed
capacity, and 8,864 inmates were housed in outadé-$acilities. (Defendants’ December 2014
Status Report in Response to February 10, 2014r(t@9-cv-00520 KIM DAD PC, 3-Judge
Court, Coleman v. Brown, Plata v. Brown (fn. ontit¢

While significant gains have been made in redutiregprison population, the state must
stabilize these advances and demonstrate to tkeealezburt that California has in place the
“durable solution” to prison overcrowding “consistly demanded” by the court. (Opinion Re:
Order Granting in Part and Denying in Part DefetsidRequest For Extension of December 31,
2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-gedCourt,Coleman v. Brown, Plata v.
Brown (2-10-14). The Committee’s consideration of kilat may impact the prison population
therefore will be informed by the following quests

* Whether a proposal erodes a measure which haskagett to reducing the prison
population;

* Whether a proposal addresses a major area of mafbty or criminal activity for which
there is no other reasonable, appropriate remedy;

* Whether a proposal addresses a crime which isthjirg@ngerous to the physical safety
of others for which there is no other reasonablyrapriate sanction;
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* Whether a proposal corrects a constitutional pralde legislative drafting error; and

* Whether a proposal proposes penalties which agoptionate, and cannot be achieved

through any other reasonably appropriate remedy.

COMMENTS
1. Need for This Bill
According to the author:

SB 1295 seeks to relieve crime victims from beiguired to give traumatic
testimony during a parole hearing of their mentdisordered attacker. The bill
would amend the Mentally Disordered Offender (MDXgj} to allow mental
health experts to provide testimony based on prabaeports, trial transcripts,
and other documentary evidence. Under a 1994 columg, proof of an
offender’s force, violence, or threat could be atkuliinto a parole hearing
through the testimony of an expert evaluator (gahepsychologists or
psychiatrists) relying on probation reports, DSHlaations and trial transcripts.
This means the evidence could be presented in a® lgvole hearing without
prosecutors re-victimizing crime victims.

A 2015 California Supreme Court decision overturtiedallowance of expert
testimony. Since then, expert testimony basedooamentary evidence could
not be used to prove the force, violence, or thoéan MDOQO’s prior crime during

a parole hearing. This poses a problem becausecéd the prosecution to choose
between victim “re-victimization” and holding a ey without full evidence.

The absence of this testimony could lead to theass of a parolee who with full
evidence would be shown to be an MDO. Consequgmthgecutors are put in a
tough place during an MDO parole hearing: ask &mito relive a traumatic
experience, or risk releasing a dangerous persanrgduires in-patient

treatment.

Fortunately, in its opinion, the California Supre@eurt paved the way for a
solution. The ruling acknowledged that the Legisiatis free to create exceptions
to the rules of evidence as it has done in the @&rually Violent Predator)
context. SB 1295 is that solution. This bill wallotect victims in two ways — by
relieving them of the obligation to provide traurmdestimony in a parole
hearing, and by helping to prevent the releasenfidrous offenders. This bill

will once again allow mental health evaluators ley critical role in the parole
hearings of mentally disordered offenders.

2. Background on the Mentally Disordered Offender At (Pen. Code 8§ 2960 et seq.)

A MDO commitment is a post-prison civil commitmerithe MDO Act is designed to confine as
mentally ill an inmate who is about to be releasegarole when it is deemed that he or she has
a mental illness which contributed to the commisgiba violent crime. Rather than release the
inmate to the community, CDCR paroles the inmatiéosupervision of the state hospital, and
the individual remains under hospital supervisimmtighout the parole period. The MDO law

actually addresses treatment in three contextst; fis a condition of parole (Pen. Code, 8
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2962); then, as continued treatment for one yeanua@rmination of parole (Pen. Code § 2970);
and, finally, as an additional year of treatmemgraéxpiration of the original, or previous, one-
year commitment (Pen. Code 8§ 2978people v. Cobb (2010) 48 Cal.4th 243, 251.)

Penal Code section 2962 lists six criteria thattrhbegproven for an initial MDO certification,
namely, whether: (1) the inmate has a severe mdistaider; (2) the inmate used force or
violence in committing the underlying offense; (8¢ severe mental disorder was one of the
causes or an aggravating factor in the commisdidimecoffense; (4) the disorder is not in
remission or capable of being kept in remissioraut treatment; (5) the inmate was treated for
the disorder for at least 90 days in the year leefloe inmate’s release; and (6) by reason of the
severe mental disorder, the inmate poses a sdahoest of physical harm to others. (Pen. Code §
2962, subds. (a)-(dReoplev. Cobb, supra, 48 Cal.4th at p. 251-252.)

The initial determination that the inmate meetshi2O criteria is made administratively. The
person in charge of treating the prisoner and etjorag psychiatrist or psychologist from the
DSH will evaluate the inmate. If it appears the inmate qualifies, the chief psychiatrist then
will certify to the Board of Parole Hearings (BPtHat the prisoner meets the criteria for an
MDO commitment

The inmate may request a hearing before BPH tanequoof that he or she is an MDO. If

BPH determines that the defendant is an MDO, thete may file, in the superior court of the
county in which he or she is incarcerated or is@p¢ieated, a petition for a jury trial on whether
he or she meets MDO criteria. The jury must unaisty agree beyond a reasonable doubt that
the inmate is an MDO. If the jury, or the courgifury trial is waived, reverses the
determination of BPH, the court is required to stayexecution of the decision for five working
days to allow for an orderly release of the prisone

MDO treatment must be on an inpatient basis, srtleare is reasonable cause to believe that the
parolee can be safely and effectively treated oowpatient basis. But if the parolee can no
longer be safely and effectively treated in an atigmt program, he or she may be taken into
custody and placed in a secure mental healthtiacihn MDO commitment is for one year;
however, the commitment can be extended. (Pene @&972, subd. (c).) When the individual
is due to be released from parole, the state ctitiopeto extend the MDO commitment for
another year. The state can file successive @agitior further extensions, raising the prospect
that, despite the completion of a prison sentetheeMDO may never be released. The trial for
each one-year commitment is done according toaheestandards and rules that apply to the
initial trial.

3. Evidence That the Parolee’s Crime of Commitmeninvolved Violence

The determination whether the inmate committedadifying violent crime is essentially a
formality if he or she was convicted of an offespecified in the governing statute. These
include voluntary manslaughter, robbery in which ithmate personally used a weapon, forced
or coerced sex crimes and othefBen. Code § 2962, subd. (€)(2)(A)}(0 Proof of the violent
nature of a crime is less clear if it is basedlendefendant’s conduct in any felony “in which the
prisoner used force or violence, or caused sehoddy injury... or made a credible threat to
cause “substantial physical harm...Id.( at subparagraphs (P)-(Q).)

Proof of an inmate defendant’s violent conduct leen done through live testimony by the
victim or witnesses, or through hearsay testimaagnfthe state’s mental health expert.
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Presenting live testimony risks traumatizing thetims. Hearsay - a statement made out of court
to prove a fact in a trial or hearing — is a lesdgable form of evidence and is generally
inadmissible unless an exception to the hearsayapiplies.

4. California Supreme Court Decision Barring Hearsg by an Expert to Establish That an
Alleged MDO Committed a Qualifying Violent Crime

The Court of Appeal produced conflicting opiniossta whether the state could validly use
hearsay evidence to prove the facts of an inmatkigedly violent commitment offense.
(Peoplev. Miller (1994) 25 Cal.AppA913 andPeople v. Baker (2014) 204 Cal.App21234.)
The California Supreme Court resolved the conbicfinding that hearsay is not admissible to
prove the facts of the convictiorRdople v. Sevens (2015) 64 Cal.4th 325.) The court
acknowledged the settled rules that expert opirg@umissible to help the jury understand an
issue beyond common experience and that hearsalyrssible if it “reasonably may be relied
upon by an expert in forming an opinion upon thigiect to which his testimony relates.l'd,

at p. 336. quoting Evid. Code § 801, subd. (b).)

The Supreme Court agreed that an expert psychiatrgsychologist may properly use hearsay
in forming and stating an opinion as to whetheeeddant’s mental disorder was one of the
causes or an aggravating factor in the commisdidimeounderlying crime. “But proof of a
gualifying conviction under the MDO Act is basedfants rather than on defendant's
psychological condition, and thus does not callafanental health expert's opinion
testimony.”(Stevens, at p. 336)

The court inSevens noted that the Legislature had authorized an ¢éxpa@an MDO case to rely
on certified records to establish the requiremieat the inmate received 90 days of treatment in
the prior year. The court then ruled:

We conclude that in a commitment hearing undeMb® Act, the People may
not prove the facts underlying the commitment ofe(that are necessary to
establish the qualifying offense) through a meh&allth expert's opinion
testimony. We note that the Legislature is freeramte exceptions to the rules of
evidence as it has done in the SVP context. Wetbex reverse the Court of
Appeal judgment, and remand the matter for procegsdconsistent with our
conclusion. id., at p. 338.)

The purpose of this bill to create the hearsay gixae to which theevens court referred.

It appears that the Legislature is free to enachmarsay exception in this bill because an MDO
proceeding is civil in nature. In a criminal calsere is developing consensus that the 5
Amendment bars admission of hearsay presented byart to prove specific facts that
constitute the basis of the expert’s opinion. Tdaselopment is part of the relatively slow
implementation and application of the decisionh&f United States Supreme CourCirawford

v. Washington (2004) 541 U.S. 36. The California Supreme Chad explained:

[T]he prosecution’s use of testimonial out-of-costdtements “ordinarily
violates the defendant’s right to confront the makehe statements unless the
declarant is unavailable to testify and the defehtiad a prior opportunity for
cross-examination.” Although the high court hasagreed on a definition of
“testimonial,” testimonial out-of-court statemehigve two critical components.
First, to be testimonial the statement must be mattesome degree of
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formality or solemnity. Second, the statement siteonial only if its primary
purpose pertains in some fashion to a criminalgooson. The high court
justices have not, however, agreed on what theratait’s primary purpose
must be. Peoplev. Dungo (2012) 55 Cal.4th 608, 619, italics added.)

5. Parallel Evidentiary Provisions in the SVP Law ad the MDO Law, as Amended by this
Bill, are not Consistent

The author’s statement notes that documentary peedss authorized in SVP cases. The
provision in this bill concerning documentary ewide in MDO cases appears to be directly
drawn from the parallel SVP provision. The rel@vamovision in the SVP law states:

Conviction of one or more of the crimes enumeratetis section shall
constitute evidence that may support a court or gigtermination that a person is
a sexually violent predator, but shall not be thie asis for the determination.
The existence of any prior [sexually violent] cartions may be shown with
documentary evidence. The details underlying therission of an offense that
led to a prior conviction, including a predatoriatenship with the victim, may
be shown by documentary evidence, including, butinoted to, preliminary
hearing transcripts, trial transcripts, probatiod aentencing reports, and
evaluations by the State Department of State Halspif{\Welf. & Inst. Code §
6600, subd. (a)(3).)

The documentary evidence provision in this bill K6DO cases is nearly the same as in the SVP
law. However, this bill includes an arguably caifig and uncertain phrase concerning the
testimony of an expert who evaluated the inmategawe an opinion that the inmate was an
SVP. The provision in this bill reads as follows:

(f) For purposes of meeting the criteria set fantkhis section, the existence or
nature of the crime, as defined in paragraph (Zubdivision (e), for which the
prisoner has been convicted may be shown with deateny evidencer
pursuant to the testimony of the psychologist oygsiatrist who evaluated the
prisoner regarding the mentally disordered offendearteria. The details
underlying the commission of the offense that tethe conviction, including the
use of force or violence, causing serious bodijyry) or the threat to use force or
violence likely to produce substantial physicalrhamay be shown by
documentary evidence, including, but not limitedageeliminary hearing
transcripts, trial transcripts, probation and seciteg reports, and evaluations by
the State Department of State Hospitatspursuant to the testimony of the
psychologist or psychiatrist who evaluated the prnigr regarding the mentally
disordered offender criteria.

It is unclear why this bill includes a specificeegnce to the testimony of an expert evaluator.
Testimony about the sexually violent and predat@ture of a prior conviction or convictions in
an SVP is typically presented through the testimasyin an MDO case. The real issue as to the
testimony of the expert is what the testimony carméased on and consider, not the fact of the
expert’'s appearance as a witness. In that sdresegfierence to testimony by an expert appears
to be unnecessary. As to the violent nature afa ponviction, apart from the testimony of a
victim or direct witness to the crime, the expefdleator is in no better or worse position to
testify about the facts of the prior offense. Allog the expert to testify about the facts of the
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prior offense would appear to be efficient, asdhpert would be expected to give an expert
opinion that is based on the nature of the priowvadion and the alleged MDO’s mental
disorder.

However, courts interpreting this bill would needdetermine if there is a substantive purpose
for the reference to expert testimony. A maxinstatutory construction holds that statutory
terms must be presumed to not be unnecessary dsage.” People v. Black (1982) 32 Cal.3d
1,5.) This could lead to litigation and incomeig standards for SVP and MDO cases on the
same issue, althoughh# purpose of the MDO Act and the SVPA is the samprotect the

public from dangerous felony offenders with mewligbrders and to provide mental health
treatment for their disorders.(Peoplev. Harrison (2013) 57 Cal.4th 1211, 1226 -1228; quoting
People v. McKee (2010) 47 Cal.4th 1172, 1203.)

If there is no compelling need for the specifierehce to expert testimony in this bill, it is
suggested that that provision be stricken frombileThe amendment would make the MDO
law and the SVP law consistent on the same eviggnssue. The author has agreed to amend
the bill in this fashion.

SHOULD AUTHOR’S AMENDMENTS BE ADOPTED TO MAKE THE ¥IDENTIARY
RULES FOR PROVING THE FACTS OF AN UNDERLYING MDO Q@WICTION THE
SAME AS THE RULES THAT APPLY TO AN EQUIVALENT DETERINATION IN AN
SVP CASE?

-- END -



