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PURPOSE

The purpose of thishill isto clarify that a felony DUI remains a felony for the purpose of
acting asa prior even if the court subsequently reduces the felony to a misdemeanor for other
purposes.

Existing law states that it is unlawful for a person who isemithe influence of any alcoholic
beverage to drive a vehicle. (Vehicle Code § 23H)2

Existing law states that it is unlawful for a person who h&8@6 or more, by weight, of alcohol
in his or her blood to drive a vehicle. (Vehicleded§ 23152 (b).)
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Existing law provides that it is unlawful for a person who m&lar the influence of any drug, or a
combined influence of any alcoholic beverage andydo drive a vehicle. (Vehicle Code §
23152 (e) & ().)

Existing law prohibits any person, while under the influencamy alcoholic beverage to drive a
vehicle and concurrently do any act forbidden by, lar neglect any duty imposed by law in
driving the vehicle, and consequently proximatelysing bodily injury to any person other than
the driver. (Vehicle Code § 23153 (a).)

Existing law prohibits any person, while having 0.08% or moseweight, of alcohol in his or
her blood to drive a vehicle and concurrently dg act forbidden by law, or neglect any duty
imposed by law in driving the vehicle, and consetlyeproximately causing bodily injury to
any person other than the driver. (Vehicle Cod8%3 (b).)

Existing law requires a person who is convicted of a DUI arddfiense occurred within 10
years of three or more separate violations of $igecDUI related offenses, as specified, to be
punished as a county jail-eligible felony, or asiademeanor in county jail for not less than 180
days nor more than one year, and by a fine ofass than $390 nor more than $1000. The
person's driving privilege shall be revoked by Erepartment of Motor Vehicles (DMV).

(Vehicle Code § 23550 (a).)

Existing law provides that gross vehicular manslaughter whilexicated is punishable by
imprisonment in the state prison for 4, 6, or 18rgeexcept as provided. (Penal Code § 191.5,

(©)(1).)

Existing law provides that vehicular manslaughter while intatgd is punishable as a
misdemeanor by imprisonment in the county jailrfot more than one year or as a felony by
imprisonment in the county jail for 16 months cor24 years. (Penal Code § 191.5 (c)(2).)

Existing law states the Legislative finding and declaratior tha timing of court proceedings
should not permit a person to avoid aggravated @iang minimum penalties for multiple
separate offenses occurring within a 10-year pettad the intent of the Legislature to provide
that a person be subject to the enhanced mandaiommum penalties for multiple offenses
within a period of 10 years, regardless of whetherconvictions are obtained in the same
sequence as the offenses had been committed. (¥&€ode § 23217.)

Existing law states that a person is guilty of a public offepgmishable by imprisonment in the
state prison or confinement in a county jail fot mmre than one year and by a fine of not less
than $390 nor more than $1,000 if that person tiwvioted of a violation of DUI offenses, and
the offense occurred within 10 years of any offtl®wing:

» A prior violation of a DUI offense punished as fgy, as provided;

* A prior violation of a DUI causing injury that wasinished as a felony; or,

» A prior violation of vehicular manslaughter withogs negligence that was punished as a
felony. (Vehicle Code § 23550.5 (a))

Existing law provides each person who, having previously beawicted of gross vehicular
manslaughter while intoxicated, a felony violatiehicular manslaughter while intoxicated, or
vehicular manslaughter committed during operatiba wessel, is subsequently convicted of a
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DUI or DUI causing injury, is guilty of a public f@hse punishable by imprisonment in the state
prison or confinement in a county jail for not mdin@n one year and by a fine of not less than
$390 nor more than $1,000. (Vehicle Code § 235681).%

Existing law requires the DMV to revoke the driving privilegeaoperson convicted of one of
the offenses described above. (Vehicle Code 8§ 28356))

Existing law designates a person convicted of a DUl or a DUkgy injury that is punishable
under the enhanced penalties provided in this@eets a habitual traffic offender for a period of
three years, subsequent to the conviction, andresjtihe person to be advised of this
designation. (Vehicle Code § 23550.5 (d).)

Thisbill, as proposed to be amended, provides that a canvicir a violation of 23152 that was
punished as a felony under 23550 or this sectidyoth; or, a violation of 2153 that was
punished as a felony, shall remain a felony fordbtermination of a separate violation or prior
conviction under this section even if the convictiwas subsequently reduced to a misdemeanor
under subdivision (b) of Section 17 of the Penal€o

COMMENTS
1. Need for This Bill
According to the author:

SB 67 clarifies that a felony DUI conviction, redlass of whether the original
offense was later reduced to a misdemeanor, canrmdered a prior felony
offense if a new DUI is committed.

State laws have been established to affirm thesseness of multiple DUI
offenses. Existing law allows some aggravated OtIse charged as felonies,
including a DUI with a previous felony DUI, a fobror subsequent DUI offense, a
DUI with a serious injury, and a DUl when a persokilled (Vehicle Code §
23550.5). Under the Vehicle Code, a second DUInskecan be considered a
felony if the offender has previously been conwoté a felony DUI (Vehicle Code
§ 23550.5).

Under state law, committing a DUI offense followiagprior conviction of a felony
DUI is a felony. There is a loophole in existiagvlin which a prior felony DUI
conviction that has been reduced to a misdemeadrtbe aequest of the defendant
is prohibited from being used as a prior felonylaiion necessary to elevate a new
DUI to a felony. Without the prior reduction, thBemse would qualify as a prior
felony offense, allowing a subsequent DUI to bated as a felony.

The intent of the law to increase the severitywiiphment for multiple and serious
DUI offenses is not achieved if continued violagdollowing a felony cannot be
treated as greater offenses.

There is a large public safety interest in redu¢ivgnumber of repeat DUI
offenders, which currently stands at 26.3% of ##mders according to the DMV.
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A necessary component of achieving this goal isiemg courts have the ability to
appropriately evaluate and act upon the full extérsin offender’s DUI history.

To ensure that felony DUI convictions are treatetth the proper weight during
consideration of future DUI violations, SB 67 a@dsimple clause to the list of
felony DUI qualifications stating that the deteration of whether an offense
constitutes a prior felony conviction is determirmgdthe date of conviction and is
not affected by a later reduction. By allowing ameg felony convictions to stand
as felonies in the light of new DUI violations, $B aims to address only repeat
DUI offenders that have already caused serious loamheath to an individual.

2. Prior Felony Remains a Prior Felony

Existing law provides that if a person is foundliguof DUI or a DUI with injury and he or she
has had a felony conviction for a DUI, DUI withumy or vehicular manslaughter while DUI
then he or she is guilty of a wobbler for the cotreffense.

The author and sponsor assert there is a loophadkes provision. Penal Code Section 17(b)
allows a court to reduce a wobbler that for whigteason was originally convicted of a felony to
a misdemeanor. In those cases the conviction, #nergh it was originally a felony, would no
longer constitute a felony prior for the purposéstarging a felony for a current violation. This
bill would make it clear that a felony that hasmeeduced to a misdemeanor will still be
considered a felony for the purposes of determiaipgior conviction.

Keeping a felony conviction a prior for 10 yearsonsistent with the original intent of the bill
that created the 10 year washout. The analysi8Bot30 (Battin) Chapter 901, Stats. 1997
stated in pertinent part:

Under existing law a DUI conviction only acts a$#aor” for sentence purposes
for 7 years after the offense was committed. THigplovides that once a person is
convicted of a felony DUI, any DUI he/she commitshm the next 10 years will
also be felony DUIL. When a felony DUI is committibeé ten year period will begin
to run again. If a person has no convictions oftémeyear period, then the previous
conviction will drop off. (Senate Public Safety Canittee Analysis of AB 130
(Battin) as amended March 31, 1997)

3. Author's Amendment

The author will take an amendment in Committeemterad the bill as follows:

Page 3 delete lines 6-11 and insert:
(e) A conviction for a violation of 23152 that wasnished as a felony under 23550
or this section or both; or, a violation of 2153ttkvas punished as a felony, shall
remain a felony for the determination of a sepavaikation or prior conviction
under this section even if the conviction was sghbsatly reduced to a

misdemeanor under subdivision (b) of Section 1thefPenal Code.

-- END -



