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PURPOSE

Thisbill makesit a felony punishable by imprisonment in the state prison, as specified, for a
person to willfully remove or disable, or permit another person to remove or disable, an
electronic, global positioning system (GPS), or other monitoring device, if the device was
affixed as a condition of parole, postrelease community supervision (PRCS), or probation as a
result of a conviction for specified sex offenses, and if specified criteria are met.

Existing law generally authorizes the use of electronic momigpor global positioning system
devices (“GPS”) in the criminal justice systemspascified. The following statutes authorize the
use of these devices, reflecting a variety of amahjustice circumstances where they can be
employed:

» Alternative custody programs for female inmatetha Department of Corrections and
Rehabilitation (“*CDCR”) (Penal Code § 1170.05(e));

» Probation for certain sex offenders who have basessed as high risk, as specified
(Penal Code § 1202.8);

» Probation for other offenders, as specified (PQ@uale 88 1210.12Zee also 1210.7 et
seq.);

* Home detention programs for county inmates, asitgpeé¢Penal Code 88 1203.016,
1203.017);

* County inmates being held in lieu of bail, as spedi(Penal Code § 1203.018);
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» Persons subject to an order protecting a victimiboress of violent crime from all
contact, as specified (Penal Code § 136.2);

» Persons on parole, as specified (Penal Code 8§ 3009);

* Persons on post release community supervision [Pz §§ 3450, 3454); and

* Prisoners subject to medical parole supervisiongP€ode § 3550.)

Existing law generally provides that removing or otherwise deifigy the operation of a GPS
device is a violation of parole or probation, objgat to return to custody from an alternative
custody program.ld.)

Existing law provides that parolees who are registered sexadfes and are required to have a
GPS device as a condition of parole shall be stubjegarole revocation and incarcerated in a
county jail for 180 days if they remove or othemviisable the device, as specified. (Penal Code
§ 3010.10.)

Existing law includes an enhanced sentencing structure théieagpp crimes of rape, oral
copulation, sodomy, and sexual penetration comahliteforce, duress or threats; lewd conduct
with a child under the age of 14 and continuousiakabuse of a chifdvhich, depending on the
number and kinds of aggravating factors attendatite crime, require a term of 15 or 25-years-
to-life, or life without parole for specified crimegainst a minor. (Penal Code § 667.61.)

This bill makes it a felony for a person to willfully remowedisable, or permit another person to
remove or disable, an electronic, GPS, or otheritoong device affixed to his or her person, if
the device was affixed as a condition of paroleCBRor probation as a result of a conviction of
a specified sex offense, if the person intendesl/eale supervision and either does not surrender,
or is not apprehended, within one week of the isseaf a warrant for absconding.

Thisbill provides that the felony is punishable by imprisent in the state prison for 16
months, or two or three years.

Thisbill excludes the removal or disabling of a monitodiegice by a physician, emergency
medical services technician, or by any other enrergeesponse or medical personnel when
doing so is necessary during the course of methealment of the person subject to the device.

This bill provides that the bill's provisions do not apgdlyhie removal or disabling of the device
is authorized or required by a court, by law endéonent, or by any other entity that is
responsible for placing the device upon the pemdhat has the authority and responsibility to
monitor the device.

Thisbill requires the terms of probation or parole for is@e who commits a violation of the
bill's provisions must include participation andngpletion of a sex offender management
program.

! Specifically, Penal Code section 667.61(c) enutasrthe following crimes: (1) Rape, in violatiohparagraph
(2) or (6) of subdivision (a) of Section 261. (Pdbsal rape, in violation of paragraph (1) or (#3ubdivision (a)
of Section 262. (3) Rape, spousal rape, or sexar@tpation, in concert, in violation of Section 2644) Lewd or
lascivious act, in violation of subdivision (b) 8&ction 288. (5) Sexual penetration, in violatibsubdivision (a) of
Section 289. (6) Sodomy, in violation of paragré§phor (3) of subdivision (c), or subdivision (@}, Section 286.
(7) Oral copulation, in violation of paragraph (#)(3) of subdivision (c), or subdivision (d), oé&ion 288a.

(8) Lewd or lascivious act, in violation of subdiMin (a) of Section 288. (9) Continuous sexual almfs child, in
violation of Section 288.5.
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COMMENTS

1. Need for the Bill

According to the author:

A recent jury ruling decided the death penaltydoe parolee who killed four
women in Orange County in late 2013 and early 20hés follows a four year

case following a serial-killing spree in Orange @guthat left four (and possibly
five) women dead. Once again, this decision hasagdd the need for tighter
penalties when a GPS device is removed. Existwgli@es nothing to deter sex
offenders from cutting off or altering their anlkleacelets and in consequence does
little to prevent future crimes from happening agai

In 2012, two men on release from state prison far gonvictions of child
molestation cut off their state-mandated GPS abideelets and left California on
a bus. By the time police caught up to the pae,glnalty they ended up receiving
for removing the devices was minor and they seordd a few short months time.
One was sentenced to ten months in federal prisdribe other received just eight
months. Again, upon their release, they were reguio wear ankle bracelets to
track their whereabouts throughout Orange County.

In early 2014, four women went missing in Orangei@yp. Within five months, all
four of the women’s bodies had been found deadrtiyradter, the two men
mentioned above were arrested for being linkethéaniurders. During the
investigation (prior to arresting either man), afi¢he men was told he could
remove his bracelet after having served his futhten probation. During the two
week period to which he had no tracking device kilimg spree continued and a
27 year old mother was found murdered. When itdvesovered 11 days later that
this man was deemed homeless, a federal judgeeattier be outfitted with a new
GPS device to continue monitoring his whereabouts.

As the court began deliberation two years ago, éor8tate Senate Pro Tem Darrell
Steinberg ordered the Inspector General (IG) teegea a review and report after
the arrests of both of these men were connectdtetour killings. He wanted the
review to assess whether sex offenders are adégjuaeitored in California.

TheOrange County Register later reported that although the men were produbit
from being together, records and interviews shotheg routinely violated this
term of release without facing serious consequeri@es news source went as far
as calling them “friends for years.” Twice thesdiwduals have cut off their
tracking devices and absconded to other statesm]iadicating they were in this
business together.

The 1G report did allude to the need for a seridigsussion about the effectiveness
of GPS devices as a crime deterrent. Fast forwend/ears, and one of the two
men being prosecuted for murder received the deathlty for the abduction and
murder of the four women. This man represented élinas the trial and did not
dispute his responsibility for these four murders.
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Absent of sufficiently effective penalties for remmag or tampering with an ankle
bracelet, why would a convicted sex offender notdmepted to cut off his or her
device knowing that the worst case scenario thbg'diven a few months behind
bars and then be sent back to where they left®dfhething needs to be done.

2. Summary of What This Bill Would Do and Current Law

As explained in detail above, there are severauanstances when criminal offenders
can be required to wear a GPS device during ageficommunity supervision or
conditional release. Under current law, the conseaqe for disabling or removing a GPS
device generally is the loss of the conditionat¢ask (for example, loss of placement in
alternative custody and a return to jail), or ao@tion of probation or parole. For sex
offender parolees who are required to have a GRi8alas a condition of parole, the
sanction for removing or otherwise disabling a Gle8ice is incarceration in a county
jail for 180 days. (Penal Code 83010.10.) Thiscsian was enacted in 2013 pursuant to
SB 57 (Lieu).

This bill would enact a new felony, punishable mprisonment in the state prison for 16
months, or two or three years, for the willful rerabor disabling of a GPS device if the
device was affixed as a condition of parole, peltase community supervision, or
probation as a result of a registerable sex offértbe person intended to evade
supervision and either does not surrender, ortispprehended, within one week of the
issuance of a warrant for absconding.

3. Recent Special Review by The Inspector General

In October of 2014 the Office of the Inspector Gah@OIG) issued a report entitled,
Spoecial Review: Assessment of Electronic Monitoring of Sex Offenders on Parole and the
Impact of Residency Restrictions. This review, conducted at the request of the Senate
Rules Committee pursuant to Penal Code section(b},d46cluded the following
observations:

* There exists little objective evidence to determtmehat extent, if any, GPS
tracking is a crime deterrent, although a small2étiidy funded by the
National Institute of Justice of 516 high-risk sdfenders found that
offenders who were not subjected to GPS monitdnaudynearly three times
more sex-related parole violations than those wacewnonitored by GPS
technology. Despite the rarity of studies defegddPS as a crime deterrent,
the OIG’s interviews with parole agents and loea Enforcement personnel
found that they value GPS technology as a tooit$aability to locate
parolees, track their movements, and provide védualiormation in solving
crimes.

* GPS technology adds to parole agents’ workloadgitain aspects, while
affording time-savings in others. For example ragspend approximately
two hours reviewing and analyzing parolees’ trédcksa single-day period.
On the other hand, GPS facilitates mandatory fadede contacts between
parole agents and parolees by allowing the agdottie parolees more
quickly than might be the case in locating a norS@Rrolee.
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» Over 60 percent of parole agents who supervisefferder parolees have
caseloads exceeding established departmental (paoslee-to-agent) when
taking into consideration the mix of high-risk wswrisk parolees per
caseload. In addition, the department has a digpdrcaseloads across its
parole units, with 14 of the 37 parole units thgieyvise sex offenders
reporting caseload sizes exceeding the departmesteblished ratios for all
agents assigned to those units. Simultaneousby diiher parole units report
caselc;zad sizes below the department’s establigites for all of their parole
agents.

The OIG also presented data over the five yeaos pwithe report demonstrating that
“transient sex offenders have committed a majaftgarole violations among parolee
sex offenders over the five year period. In facthe most recently completed fiscal year
(2013-14), over 76 percent of the sex offenderlpasowhom the department charged
with violating their parole terms were transient. According to the parole
administrators the OIG talked to, there are vari@asons transient sex offenders violate
the conditions of their parole more often than ¢hegth a residence. Among the reasons
voiced were increased prevalence of mental hesdiles, lack of a stable support
network, increased exposure to drugs and prostitutn the streets, and challenges
finding employment.”

With respect to recidivism among sex offender pggslthe OIG report states:

... (T)he OIG’s analysis of CDCR’s records oflatemns by sex offender
parolees, . . . reveals that a very low proportibmiolations — roughly 1 percent
— over the five-year period were for sex-relatddhess. This runs contrary to the
popular belief that sex offenders have a high eatecidivism compared to other
types of felons, an underlying premise to placingpBsition 83 (Jessica’s Law)
on the California ballot. It also reflects thedings of studies released by the
U.S. Department of Justice in 2003 and by CDCROih22

A 2003 study of over 9,000 male sex offenders ssdddrom State prisons in 14
different states conducted by the U.S. Departmeadustice provides some
objective evidence as to recidivism rates of ségmafers. The study found that
“Compared to non-sex offenders released from $tagen, sex offenders had a
lower overall re-arrest rate” for any type of crifmet just sex crimes) — 43
percent for sex offenders as compared to 68 pefoenbn-sex offenders.
However, a more telling statistic concerns recaimis for a sex crime; the study
found that “of the 9,691 released sex offende&p@ércent (339 of 9,691) were
reconvicted of a sex crime within the three-yediofe up period.”

A study released by CDCR'’s Office of Research imoBer 2012 provides further
context to sex offenders’ recidivism rate in Caiifia. Based on its study of
inmates released three years earlier, the recidivéde of sex offenders required
to register under California Penal Code Section\&88 just over 69 percent.

2 Office of the Inspector Gener&hecial Review: Assessment of Electronic Monitoring of Sex Offenders on Parole

and the Impact of Residency Restrictions (footnotes omitted)http://www.oig.ca.gov/media/reports/Reports/Reviews
/OIG_ Special_Review_Electronic_Monitoring of Sex_Offersl on_Parole_and_Impact_of Residency
_Restrictions_November_2014.pdf.)
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However, the study’s deeper analysis of the restigroup found that nearly 87
percent were returned to prison for technical gavblations unrelated to sex
crimes. Only 1.9 percent (111 offenders out 088,4tudied) were returned to
prison for new sex crimes.

4. Recent Legislation Compared to This Bill; LikelyEffect of This Bill

In the 2013-2014 session, this Committee passef87SRieu), which originally sought to enact
a new felony for felons being supervised in the gamity — either on parole or postrelease
community supervision -- who willfully defeat th&aPS/electronic monitoring. The bill was
passed by the Committee as amended to impose theatoay jail term in current law.

This bill would impose a felony on those on probatipost-release community
supervision or probation as a result of a regibleraex offense who willfully remove the
device with the intent to evade supervision.

Members may wish to discuss this bill compared®ltieu bill of last session, and
whether the likely effect of this bill would be yesimilar to the Lieu bill before it was
amended in Committee.

Furthermore, assuming that a person convicted patga the provisions of this bill
receives the mid-term sentence of two years, aaitkiie person would be eligible for
worktime credits (day-for-day) because the newraféeis not a "violent" felony or
punishable under the three strikes law, the tinteadly served would be one year in state
prison. If the person received the lower term ofrddhths, the time actually served
would be 8 months. Any days that the person speocdunty jail awaiting disposition on
his or her case would also reduce the term. Consgléhat under current law, this
offense would receive a mandatory 180 days in gojail{ does this bill create any
greater deterrence for someone who would be faningnally increased time in state
prison?

SHOULD THE CURRENT SANCTION FOR PAROLEES WHO VIOLATTHEIR
GPS REQUIREMENTS — WHICH WERE ENACTED IN 2013 -- BECREASED TO
A FELONY?

WOULD A NEW FELONY OF 16 MONTHS, 2 OR 3 YEARS, BEG®RE
EFFECTIVE THAN THE NEW SANCTION ENACTED IN 20137

5. Research on Sentences as a Deterrent to Crime
Criminal justice experts and commentators haveditat, with regard to sentencing, “a key

guestion for policy development regards whethemaanbld sanctions or an enhanced possibility
of being apprehended provide any additional datétrenefits.

% 1d. at 18-19 (footnotes omitted).)
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Research to date generally indicates that incraagée certainty of punishment,
as opposed to the severity of punishment, are fil@ly to produce deterrent
benefits’

A comprehensive report published in 2014, entifled Growth of Incarceration in the
United Sates, discusses the effects on crime reduction thronggpacitation and
deterrence, and describes general deterrence cedimaspecific deterrence:

A large body of research has studied the effecisaairceration and other
criminal penalties on crime. Much of this researchuided by the hypothesis
that incarceration reduces crime through incapteitaand deterrence.
Incapacitation refers to the crimes averted byptisical isolation of convicted
offenders during the period of their incarceratidrmeories of deterrence
distinguish between general and specific behaviesonses. General
deterrence refers to the crime prevention effetteethreat of punishment, while
specific deterrence concerns the aftermath ofdheré of general deterrence—
that is, the effect on reoffending that might res&wdm the experience of actually
being punished. Most of this research studiesdtaionship between criminal
sanctions and crimes other than drug offenseselaied literature focuses
specifically on enforcement of drug laws and tHatrenship between those
criminal sanctions and the outcomes of drug usedangl prices.

In regard to deterrence, the authors note thathia ¢lassical theory of deterrence, crime
is averted when the expected costs of punishmeamteeikthe benefits of offending.

Much of the empirical research on the deterrentgraf criminal penalties has studied
sentence enhancements and other shifts in periaypol .

Deterrence theory is underpinned by a rationalisgw of crime. In this view, an
individual considering commission of a crime weighs benefits of offending
against the costs of punishment. Much offendigydver, departs from the
strict decision calculus of the rationalistic modBlobinson and Darley (2004)
review the limits of deterrence through harsh pmient. They report that
offenders must have some knowledge of criminal |pesao be deterred from
committing a crime, but in practice often do nbt.”

Members may wish to discuss whether the “ratiotialisew” of crime described above
likely would apply to persons who willfully disabte remove a GPS device — that is,
whether the new felony would discourage the wrohgdmduct.

WOULD A NEW FELONY DETER THE SEX OFFENDERS TARGETHBY THIS
BILL FROM REMOVING OR DISABLING A GPS DEVICE?

* Valerie Wright, Ph.D.Deterrencein Criminal Justice Evaluating Certainty vs. Severity of Punishment
(November 2010), The Sentencing Project (http://wsentencingproject.org/doc/Deterrence%20Briefing@i)
® The Growth of Incarceration in the United States (2014), Jeremy Travis, Bruce Western and Stevé&e
Editors, Committee on Causes and Consequencegbffttites of Incarceration, The National Researam€i p.
131 (citations omitted) (http://johnjay.jjay.cungiiénrc/NAS_report_on_incarceration.pdf,)

® 1d. at 132-133.
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The authors of the 2014 report discussed abovduwdathat incapacitation of certain
dangerous offenders can have “large crime prevefmtemefits,” but that incremental,
lengthy prison sentences are ineffective for crdaterrence:

Whatever the estimated average effect of the iecation rate on the crime rate,
the available studies on imprisonment and crimeshiawited utility for policy.
The incarceration rate is the outcome of policiéscéing who goes to prison and
for how long and of policies affecting parole reation. Not all policies can be
expected to be equally effective in preventing exinThus, it is inaccurate to
speak of the crime prevention effect of incarceratn the singularPolicies that
effectively target the incarceration of highly dangerous and frequent offenders

can have large crime prevention benefits, whereas other policies will have a small
prevention effect or, even worse, increase crime in the long run if they have the
effect of increasing post-release criminality.

Evidence is limited on the crime prevention effeaftsnost of the policies that
contributed to the post-1973 increase in incarcanatates. Neverthel ess, the
evidence base demonstrates that lengthy prison sentences are ineffective as a
crime control measure. Specifically, the incremental deterrent effect of increases
in lengthy prison sentences is modest at best. Also, because recidivism rates
decline markedly with age and prisoners necessarily age as they serve their
prison sentence, lengthy prison sentences are an inefficient approach to
preventing crime by incapacitation unless they are specifically targeted at very
high-rate or extremely dangerous offenders. For these reasons, statutes
mandating lengthy prison sentences cannot beipgstin the basis of their
effectiveness in preventing crinie.

WOULD MAKING THE DISABLING OR REMOVING OF A GPS DEYCE BY THE
SEX OFFENDERS TARGETED BY THIS BILL A FELONY RESULIN CRIME
PREVENTION BENEFITS?

6. Sex Offender Management Program

This bill would also provide that a person conwvicté removing his or her GPS device
would be required to participate in an approvedaféender management program for a
period of at least a year when put on probationgardle. They will also be required to
waive any privilege against self-incrimination gratticipate in polygraph examinations
as part of the sex offender management progranwane any psychotherapist-patient
privilege to enable communication between the $eender management professional
and supervising parole or probation officer.

7. Veto of SB 722(Bates) 2015

SB 722 (Bates), which was identical to this bilit;yChaptered form, was among nine
that the Governor vetoed in 2015 stating:

" 1d. at 155-156 (emphasis added).
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Each of these bills creates a new crime - usuallfyrfaling a novel way to
characterize and criminalize conduct that is alygadscribed. This
multiplication and particularization of criminal lh&vior creates increasing
complexity without commensurate benefit.

Over the last several decades, California’'s crihtode has grown to more than
5,000 separate provisions, covering almost evengeiwvable form of human
misbehavior. During the same period, our jail aridgn populations have
exploded.

Before we keep going down this road, | think wewdtigpause and reflect on how

our system of criminal justice could be made mammnan, more just and more
cost-effective.

-- END —



