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PURPOSE

The purpose of this bill is to make a number of changes undoing changes by Propositions 47
and 57 including: expanding who must give a DNA sample to include misdemeanors;
expanding what is considered a violent felony for parole consideration; an enhanced penalty
for a shoplifting of more than $250 when certain priors exist; changes to specified parole
considerations; and, changes to the impact of violations of post-release community

supervision.
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Existing law requires the following persons provide buccal swab samples, right thumbprints, and
a full palm print impression of each hand, and any blood specimens or other biological samples
required pursuant to this chapter for law enforcement identification analysis:

e Any person, including any juvenile, who is convicted of or pleads guilty or no contest to
any felony offense, or is found not guilty by reason of insanity of any felony offense, or
any juvenile where a court has found that they have committed any felony offense. (Penal
Code § 296 (a)(1).)

e Any adult person who is arrested for or charged with a felony offense. (Penal Code § 296
(@)(2)(C).)

e Any person, including any juvenile, who is required to register as a sex offender or arson
offender because of the commission of, or the attempt to commit, a felony or
misdemeanor offense, or any person, including any juvenile, who is housed in a mental
health facility or sex offender treatment program after referral to such facility or program
by a court after being charged with any felony offense. (Penal Code, § 296 (a)(3).)

Existing law provides that the term “felony” includes an attempt to commit the offense. (Penal
Code, §296 (a)(4).)

Existing law allows the collection and analysis of specimens, samples, or print impressions as a
condition of a plea for a non-qualifying offense. (Penal Code §296 (a)(5).)

Existing law requires submission of specimens, samples, and print impressions as soon as
administratively practicable by qualified persons and shall apply regardless of placement or
confinement in any mental hospital or other public or private treatment facility, and shall include,
but not be limited to, the following persons, including juveniles:

e Any person committed to a state hospital or other treatment facility as a mentally
disordered sex offender.

e Any person who is designated a mentally ordered offenders

e Any person found to be a sexually violent predator. (Penal Code, §296 (c¢)(3).)

Existing law provides that The Department of Justice (DOJ), through its DNA Laboratory, is
responsible for the management and administration of the state’s DNA and Forensic
Identification Database and Data Bank Program and for liaising with the Federal Bureau of
Investigation (FBI) regarding the state’s participation in a national or international DNA
database and data bank program such as the Combined DNA Index System (CODIS) that allows
the storage and exchange of DNA records submitted by state and local forensic DNA
laboratories nationwide. (Penal Code, § 295 (g).)

Existing law provides that DOJ can perform DNA analysis, other forensic identification analysis,
and examination of palm prints pursuant to the Act only for identification purposes. (Penal Code
§ 295.1 (a) & (b).)

Existing law provides that the DOJ DNA Laboratory is to serve as a repository for blood
specimens, buccal swab, and other biological samples collected and is required to analyze
specimens and samples and store, compile, correlate, compare, maintain, and use DNA and
forensic identification profiles and records related to the following:
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e Forensic casework and forensic unknowns;

¢ Known and evidentiary specimens and samples from crime scenes or criminal
investigations;

e Missing or unidentified persons;

e Persons required to provide specimens, samples, and print impressions;

e Legally obtained samples; and

¢ Anonymous DNA records used for training, research, statistical analysis of populations,
quality assurance, or quality control. (Penal Code § 295.1 (¢))

Existing law specifies that the Director of Corrections, or the Chief Administrative Officer of the
detention facility, jail, or other facility at which the blood specimens, buccal swab samples, and
thumb and palm print impressions were collected send them promptly to the DOJ.(Penal Code §
298.)

Existing law requires the DNA Laboratory of DOJ to establish procedures for entering data bank
and database information. (Penal Code § 298(b)(6).)

Existing law specifies that a person whose DNA profile has been included in the data bank
pursuant to this chapter shall have his or her DNA specimen and sample destroyed and
searchable database profile expunged from the data bank program if the person has no past or
present offense or pending charge which qualifies that person for inclusion within the state’s
DNA and Forensic Identification Database and Data Bank Program and there otherwise is no
legal basis for retaining the specimen or sample or searchable profile.

e Following arrest, no accusatory pleading has been filed within the applicable period
allowed by law charging the person with a qualifying offense or if the charges which
served as the basis for including the DNA profile in the state’s DNA Database and Data
Bank Identification Program have been dismissed prior to adjudication by a trier of fact;

¢ The underlying conviction or disposition serving as the basis for including the DNA
profile has been reversed and the case dismissed;

e The person has been found factually innocent of the underlying offense; or,

e The defendant has been found not guilty or the defendant has been acquitted of the
underlying offense. (Penal Code § 299 (b).)

Existing law requires the person requesting the data bank entry to be expunged send a copy of his
or her request to the trial court of the county where the arrest occurred, or that entered the
conviction or rendered disposition in the case, to the DNA Laboratory of the Department of
Justice, and to the prosecuting attorney of the county in which he or she was arrested or,
convicted, or adjudicated, with proof of service on all parties. The court has the discretion to
grant or deny the request for expungement. The denial of a request for expungement is a
nonappealable order and shall not be reviewed by petition for writ. (Penal Code, § 299 (c)(1).)

Existing law requires DOIJ to destroy a specimen and sample and expunge the searchable DNA
database profile pertaining to the person who has no present or past qualifying offense of record
upon receipt of a court order that verifies the applicant has made the necessary showing at a
noticed hearing, and that includes all of the following:
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e The written request for expungement pursuant to this section;

e A certified copy of the court order reversing and dismissing the conviction or case, or a
letter from the district attorney certifying that no accusatory pleading has been filed or the
charges which served as the basis for collecting a DNA specimen and sample have been
dismissed prior to adjudication by a trier of fact, the defendant has been found factually
innocent, the defendant has been found not guilty, the defendant has been acquitted of the
underlying offense, or the underlying conviction has been reversed and the case
dismissed;

e Proof of written notice to the prosecuting attorney and the Department of Justice that
expungement has been requested; and

e A court order verifying that no retrial or appeal of the case is pending, that it has been at
least 180 days since the defendant or minor has notified the prosecuting attorney and the
Department of Justice of the expungement request, and that the court has not received an
objection from the Department of Justice or the prosecuting attorney . (Penal Code, § 299

(©)(2).):

Existing law states that the DOJ shall not destroy any specimen or sample collected from the
person and any searchable DNA database profile pertaining to the person, if department
determines that the person is subject to the provisions of this chapter because of a past qualifying
offense of record or is or has otherwise become obligated to submit a blood specimen or buccal
swab sample as a result of a separate arrest, conviction, juvenile adjudication, or finding of guilty
or not guilty by reason of insanity for an offense requiring a DNA sample, or as a condition of a
plea. (Penal Code, § 299 (d).)

Existing law provides that the DOIJ is not required to destroy analytical data or other items
obtained from a blood specimen or saliva, or buccal swab sample, if evidence relating to another
person subject to the provisions of this chapter would thereby be destroyed or otherwise
compromised. (Penal Code, § 299 (d).)

Existing law states that a judge is not authorized to relieve a person of the separate administrative
duty to provide specimens, samples, or print impressions required, including reduction to a
misdemeanor(Penal Code § 17.), or dismissal following conviction. (Penal Code §§ 1203.4,
1203.4a.) (Penal Code § 299(f).)

This bill provides that in addition to all persons arrested for a felony, any person convicted of the
following misdemeanors must submit a DNA sample:

Shoplifting.

Writing a bad check worth less than $950.
Passing a bad check worth less than $950.
Petty theft.

Receiving stolen property worth less than $950.
Possession of a controlled substance.

Domestic violence.

Elder abuse.

Disorderly conduct.

WX N RN =

Existing law provides that shoplifting is defined as entering a commercial establishment with
intent to steal retail property or merchandise while that establishment is open during regular
business hours, if the value of the property that is taken or intended to be taken does not exceed
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$950. Any other entry into a commercial establishment with intent to commit larceny is
burglary. (Penal Code § 459.5)

Existing law provides that grand theft includes the theft of a firearm. (Penal Code § 487(d)(2))

This bill provides that “retail property or merchandise” means any article, product commodity,
item or component intended to be sold in retail commerce.

This bill provides that “value” means the retail value of an item as advertised by the affected
retail establishment including applicable taxes.

This bill provides that Penal Code Section 459.5 shall not apply to forgery, the unlawful sale,
transfer or conveyance of an access card, forgery of an access card, the unlawful use of an access
card, theft from an elder, receiving stolen property, embezzlement, or identity theft or vehicle
theft.

Existing law provides that notwithstanding any other law, obtaining any property by theft if the
value of the money, labor, real or personal property by theft if the value of the money, labor, real
or personal property does not exceed $950 is petty theft and shall be punished as a misdemeanor
unless the person has a prior violent felony, or felony requiring registration in which case the
person can be sentenced to a jail felony. This section does not apply to the theft of a firearm.
(Penal Code § 490.2)

This bill provides that Penal Code Section 490.2 does not apply to forgery, the unlawful sale,
transfer, or conveyance or use of an access card, theft from an elder, receiving stolen property,
embezzlement, identity theft, or theft or unauthorized use of a vehicle.

This bill creates a new provision stating that any person convicted of petty theft or shoplifting
when the value exceeds $250 shall be punished by a wobbler if the person has two or more prior
convictions for: petty theft; shoplifting; grand theft; burglary; carjacking; robbery; a crime
against an elder or dependent adult; buying or receiving stolen property; vehicle theft; forgery;
unlawful use of an access card; or, identity theft.

Existing law requires parole supervision or postrelease community supervision (PRCS) to be
included in a sentence resulting in imprisonment in state prison. (Pen. Code § 3000(a).)

Existing law generally provides that inmates may be released on parole supervision for up to
three years. (Pen. Code § 3000 (b).)

Existing law provides that the following persons released from state prison are subject to parole
supervision by the Department of Corrections and Rehabilitation (CDCR); all other offenders
released from prison are subject to county supervision under PRCS:

A person who committed a serious felony listed in Penal Code Section 1192.7(c);
A person who committed a violent felony listed in Penal Code Section 667.5(c);
A person serving a sentence for a third strike;

A high risk sex offender;

A mentally disordered offender. (Pen. Code, § 3000.08 (a).)

M
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Existing law provides that when an inmate is paroled or released placed PRCS the CDCR shall
give specified information to local law enforcement regarding the released person including
personal identifying information; information relating to registration status; criminal information
numbers; scars, tattoos etc.; address information; contact officer and unit; and, a digitized
photograph and fingerprint. (Penal Code § 3003(d))

This bill provides that in addition to the above CDCR should also give local law enforcement
copies of the record of supervision during any prior period of parole.

Existing law provides that notwithstanding any other law, if the victim or witness has requested
additional distance in the placement of the inmate on parole, if the Board of Parole Hearings
(BPH) or CDCR finds that there is a need to protect the life, safety or well-being of the victim or
witness, an inmate who is released on parole shall not be returned to a location within 35 miles
of the actual residence of a victim of a crime, or a witness in any of specified crimes including: a
violent felony under Penal Code Section 667.5; a felony where the defendant personally inflicted
great bodily injury; or, a specified sex offense. (Penal Code § 3003 (f))

This bill would also make the above provision apply when the offense was one of those listed in
the expanded violent felony list created by this bill.

Existing law provides that the BPH has the power to establish and enforce parole rules and
regulations. (Penal Code § 3052.)

Existing law provides that any person convicted of a nonviolent felony offense and sentenced to
state prison shall be eligible for parole consideration after completing the full term for his or her
primary offense. (Cal. Const., art. I, § 32; Proposition 57, approved by California voters on
November 8, 2016.)

Existing law states that the full term for the primary offense means the longest term of
imprisonment imposed by the court for any offense, excluding the imposition of an
enhancement, consecutive sentence, or alternative sentence. (1d.)

Existing regulations provide that to be considered an “indeterminately-sentenced nonviolent
offender,” the offender must be sentenced to an indeterminate term and must meet the following
criteria:

1. Not condemned to death
Not serving life without the possibility of parole

3. Not serving a sentence for a violent felony as defined by California Penal Code section
667.5, subdivision (c).

4. Not serving a determinate term prior to beginning a life term for a violent felony.

Not serving a term for a nonviolent felony after completing a concurrent determinate

term for a violent felony.

6. Not currently sentenced for a violent felony for an in-prison offense.

7. Has not completed an indeterminate term and is currently serving a determinate term for
an in-prison offense. (15 CCR 3490)

W

This bill creates a new section which provides that for purposes of parole consideration “violent
felonies” shall be defined as (felonies that are not in the existing definition of violent felonies in
Penal Code section 667.5 are bolded):
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Murder or voluntary manslaughter.

Mayhem.

Rape.

Sodomy.

Oral copulation.

A lewd and lascivious act on a child.

A felony punishable by death or life imprisonment.

A felony in which the defendant inflicts great bodily injury on another.
A felony in which the defendant uses a firearm.

. Robbery.

. Arson.

. Sexual penetration with a foreign object.

. Attempted murder.

. Use of an explosive device to cause murder, mayhem or injury.

. Kidnapping.

. Assault with intent to commit a felony.

. Continuous sexual abuse of a child.

. Carjacking.

. Rape, spousal rape, or sexual penetration in concert.

. Extortion.

. Threats to victims or witnesses.

. Burglary.

. Use of a firearm in a felony.

. Use a weapon of mass destruction.

. Solicitation to commit murder.

. Felony assault with a firearm or deadly weapon.

. Felony assault with a deadly weapon on a peace officer or firefighter.
. Felony assault by means of force likely to produce great bodily injury.
. Assault with caustic chemicals.

. False imprisonment.

. Felony discharge of a firearm.

. Discharge of a firearm from a motor vehicle.

. Felony domestic violence resulting in a traumatic condition.

. Felony use of force or threats against a witness or victim of a crime.
. Felony resisting a peace officer and causing death or serious injury.
. Felony hate crime.

. Felony elder or dependent adult abuse.

. Rape.

. Spousal rape.

. Sexual penetration with a foreign object.

. Sodomy.

. Oral copulation.

. Abduction of a minor for purposes of prostitution.

. Human trafficking.

. Felony Child abuse.

. Possessing, exploding or igniting a destructive device.

. Two or more violations of arson.

. Any attempt of one of the listed offenses.

. A felony in which the defendant personally used a dangerous inmate.
. An offense resulting in lifetime sex offender registration.

Page 7 of 17
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51. A conspiracy to commit one of the listed offenses.

This bill provides that this definition of violent felony shall apply to an inmate serving a
custodial sentence on or after January 1, 2020, regardless of the date on which the sentence was
imposed.

Existing regulations set forth the factors the hearing officers shall consider when determining if
the inmate poses a current, unreasonable risk of violence or a current, unreasonable risk of
significant criminal activity. (15 CCR §2449.5)

This bill sets forth the factors that must be considered when conducting a nonviolent offender
parole consideration review.

Existing regulations provide that prosecutors and victims get notice of nonviolent parole
hearings. They have an opportunity to respond within 30 days. (15 CCR § 2449.3)

This bill creates a new provision providing that prior to conducting a review for early parole
CDCR shall provide notice to the prosecuting agency or agencies and to the registered victims
and creates a right of review by the prosecuting agency of all information available to the hearing
officer. It also sets for a right for prosecuting agencies and victims to respond to the Board of
Parole hearings in writing and sets for the time for that response.

Existing law provides that BPH sitting en banc or as a panel, shall grant parole to an inmate
unless it determines that the gravity of the current offense or offenses, or the timing and gravity
of the current or past convicted offense or offenses, is such that the consideration of the public
safety requires a more lengthy period of incarceration of this individual. (Penal Code § 3041(b))

This bill provides that in addition, the panel or the board, sitting en banc, shall consider the entire
criminal history of the inmate, including all current or past convicted offenses, in making this
determination.

Existing law provides for flash incarceration for a violation of post release supervision conditions
by an offender. (Penal Code § 3454)

This bill provides that upon a decision to impose a period of flash incarcerations, the probation
department shall notify the court, public defender, district attorney, and sheriff of each
imposition of flash incarceration.

Existing law provides that if the supervising county agency has determined, following
application of its assessment process, that intermediate sanctions are not appropriate, the
supervising agency shall petition the court to revoke, modify, or terminate PRCS. (Penal Code §
3455 (a))

This bill provides that in addition, if the supervised person has violated the terms of release for a
third time, the supervising county agency shall petition the court to revoke, modify or terminate
PRCS.

Existing law provides that at any time during a period of PRCS, if a peace officer or a probation
officer has probable cause to believe a person subject to PRCS is violating any term or condition
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of the person’s release, the officer may, without warrant or other process, arrest the person and
bring the person before the supervising county agency. (Penal Code § 3455(b))

This bill also allows a person on PRCS to be arrested if he or she has failed to appear at a hearing
to revoke, modify, or terminate PRCS.

This bill makes a number of uncodified statements and declarations regarding violent felonies.

COMMENTS
1. Need for The Bill
According to the author:

SB 710 alleviates the unintended and dangerous consequences of recent criminal
justice reform bills and initiatives by: (1) reinstating DNA collection for certain
crimes that were reduced to misdemeanors, (2) reclassifying specific violent crimes
as “violent felonies” to ensure individuals convicted of these crimes are not eligible
for early release, (3) reforming the parole system to expand parolee oversight and
strengthen penalties for parole violations, and (4) restoring accountability for serial
thieves.

2. California DNA Database

The profile derived from a DNA sample is uploaded into the state's DNA databank, which is part
of the national Combined DNA Index System (CODIS), and can be accessed by local, state and
federal law enforcement agencies and officials. When a DNA profile is uploaded, it is compared
to profiles contained in the Convicted Offender and Arrestee Indices; if there is a "hit," the
laboratory conducts procedures to confirm the match and, if confirmed, obtains the identity of
the suspect. The uploaded profile is also compared to crime scene profiles contained in the
Forensic Index; again, if there is a hit, the match is confirmed by the laboratory. CODIS also
performs weekly searches of the entire system. In CODIS, the profile does not include the name
of the person from whom the DNA was collected or any case-related information, but only a
specimen identification number, an identifier for the agency that provided the sample, and the
name of the personnel associated with the analysis. CODIS is also the name of the related
computer software program. CODIS's national component is the National DNA Index System
(NDIS), the receptacle for all DNA profiles submitted by federal, state, and local forensic
laboratories. DNA profiles typically originate at the Local DNA Index System (LDIS), then
migrate to the State DNA Index System (SDIS), containing forensic profiles analyzed by local
and state laboratories, and then to NDIS.

3. Proposition 69

Proposition 69, which was passed by the voters in 2004, expanded the categories of people
required to provide DNA samples for law enforcement identification analysis to include any
adult person arrested or charged with any felony offense. Proposition 69 provided for an
expungement process for those individuals who were not convicted of a qualifying offense and
had no prior qualifying offense.
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4. Proposition 47

Proposition 47, also known as the Safe Neighborhoods and Schools Act, was approved by the
voters in November 2014. Proposition 47 reduced the penalties for certain drug and property
crimes and directed that the resulting state savings be directed to mental health and substance
abuse treatment, truancy and dropout prevention, and victims’ services. Specifically, the
initiative reduced the penalties for possession for personal use of most illegal drugs to
misdemeanors. The initiative also reduced the penalties for theft, shoplifting, receiving stolen
property, writing bad checks, and check forgery valued at $950 or less from alternate felony-
misdemeanors to straight misdemeanors. Among the crimes reduced to misdemeanors by
Proposition 47 “are certain second degree burglaries where the defendant enters a commercial
establishment with the intent to steal. Such offense is now characterized as shoplifting as defined
in new [Penal Code] section 459.5.” (People v. Sherow (2015) 239 Cal.App.4th 875, 879.) The
measure limited the reduced penalties to offenders who do not have designated prior convictions
for serious or violent felonies and who are not required to register as sex offenders. (See
Legislative Analyst's Office analysis of Proposition 47 <http://www.lao.ca.gov/ballot/2014/prop-

47-110414.pdf>.)

After the passage of Proposition 47, opponents of the initiative have claimed that there was an
increase in crime which can be attributed to the initiative. However, reports evaluating the effects
of the initiative have found that Proposition 47 had little to no effect on California’s crime rates
overall. (California prison reform didn't cause crime increase, study finds, KQED (Feb. 18,
2016) < http://www.scpr.org/news/2016/02/18/57729/study-cas-prison-reform-didnt-cause-
crime-increase/> [as of Mar. 2, 2018]; Center on Juvenile and Criminal Justice, Urban Crime
Trends Remain Stable Through California’s Policy Reform Era (2010-2016) (Feb. 2017)
<http://www.cjcj.org/uploads/cjcj/documents/urban_crime trends remain_stable through califo
rnias_policy reform era 2010-2016.pdf> [as of Mar. 2, 2018].) In fact, there is evidence that
recidivism rates have fallen. (Recidivism of Felony Offenders in California, Public Police
Institute of California, June 2019 https://www.ppic.org/publication/recidivism-of-felony-
offenders-in-california/)

5. Expansion of DNA Data Bank to Include Misdemeanors

This bill would expand the collection of DNA to include misdemeanors that used to be wobblers
or felonies pre-Proposition 47. Currently in California the only misdemeanors that are included
are those for which a person must register as a sex offender or as an arsonist.

According to the National Conference on State Legislatures, while 29 states collect DNA from at
least some felonies only eight states collect DNA from specified misdemeanors. Of those states,
Alabama, Arizona, Kansas, Louisiana, Minnesota, North Carolina, South Carolina and South
Dakota, in all but Kansas and Minnesota the misdemeanors that are collected are misdemeanor
sex offenses. Minnesota does not include all felonies and includes specifies misdemeanors that
are either sex offenses or things like stalking.
(http://www.ncsl.org/Documents/cj/ArresteeDNA Laws.pdf)

This legislation requires that DNA samples be taken from individuals convicted of
misdemeanors that were all affected by Prop. 47. Before Prop 47 these offenses were wobblers
(except possession of cocaine), and thus an individual arrested for one of these offenses, could
have been arrested for a felony or a misdemeanor, at the discretion of the officer. Similarly, these
offenses could have been charged as either misdemeanors or felonies at the discretion of the
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district attorney’s offices responsible for making charging decisions. Thus, many instances
covered by the proposed legislation would not have triggered DNA collection prior to
Proposition 47.

6. Parole in General

Persons who are sentenced to a term of imprisonment in the state prison either receive a
determinate sentence, which is a specified number of years, or an indeterminate sentence, which
is a life sentence with a specified minimum number of years, such as 25-years-to-life.

A person serving an indeterminate sentence would have his or her eligibility for parole
determined by BPH prior to being released. Generally, a person who is sentenced to a
determinate term is released at the end of his or her term without a parole hearing. However,
BPH currently conducts parole hearings for certain offenders who have been sentenced to a
determinate term.

However, as part of the litigation over California’s overcrowded state prisons, the federal court
ordered California to reduce its state prison population. One of the measures that the court
ordered California to implement was to allow non-violent second stroke inmates who have
reached 50 percent of their total sentence to be referred to BPH for parole consideration.
(Opinion Re: Order Granting in Part and Denying in Part Defendants’ Request For Extension of
December 31, 2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-Judge Court, Coleman v.
Brown, Plata v. Brown (2-10-14).) Non-violent second strikers are persons who had their felony
sentence doubled due to a prior strike. The doubled sentence is imposed any time a person has a
prior strike, regardless of whether the new felony is a “violent” or “serious” felony.

7. Proposition 57

On November 8, 2016, California voters approved Proposition 57. Proposition 57 was known as
the "Parole for Non-Violent Criminals and Juvenile Court Trial Requirements Initiative." The
purpose of Proposition 57 was to increase rehabilitation services and decrease the prison
population. It requires juvenile court judges, rather than district attorneys, to decide whether a
juvenile will be prosecuted as adult. The initiative allows parole consideration for non-violent
felons after the inmate has served the full base term of his/her primary offense, exclusive of
enhancements or alternative sentences. It also authorizes sentence credits for rehabilitation, good
behavior, and education. (Official Voter Information Guide, Proposition 57, California General
Election, Nov. 8, 2016 < http://voterguide.sos.ca.gov/en/propositions/57/analysis.htm > [as of
Mar. 17, 2017].)

Proposition 57 requires CDCR to draft regulations on how the parole process will be
implemented. The initiative specifies that early parole may only be given to persons who have
committed non-violent offenses. However, the initiative did not specify what is considered a
non-violent felony.

The regulations resulting from Proposition 57 provides that to be considered an
“indeterminately-sentenced nonviolent offender,” the offender must be sentenced to an
indeterminate term and must meet the following criteria:

1. Not condemned to death
2. Not serving life without the possibility of parole
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3. Not serving a sentence for a violent felony as defined by California Penal Code section
667.5, subdivision (c)

4. Not serving a determinate term prior to beginning a life term for a violent felony

5. Not serving a term for a nonviolent felony after completing a concurrent determinate

term for a violent felony

Not currently sentenced for a violent felony for an in-prison offense

7. Has not completed an indeterminate term and is currently serving a determinate term for
an in-prison offense (15 CCR 3490)

@

Proposition does not guarantee anyone is granted parole, merely give those eligible the
opportunity for parole

8. New “violent felony list”

This bill creates a new list of “violent felonies” to be used for purposes of early release or parole
consideration, as well as placement of an individual on parole. The list includes all the violent
felonies as currently defined in Penal Code § 667.5 as well as the following offenses: solicitation
to commit murder; felony assault with a firearm or deadly weapon; felony assault with a deadly
weapon on a peace officer or firefighter; felony assault by means of force likely to produce great
bodily injury; assault with caustic chemicals; false imprisonment; felony discharge of a firearm;
discharge of a firearm from a motor vehicle; felony domestic violence resulting in a traumatic
condition; felony use of force or threats against a witness or victim of a crime; felony resisting a
peace officer and causing death or serious injury; felony hate crime; felony elder or dependent
adult abuse; rape; spousal rape; sexual penetration with a foreign object; sodomy; oral
copulation; abduction of a minor for purposes of prostitution; human trafficking; felony Child
abuse; possessing, exploding or igniting a destructive device; two or more violations of arson;
any attempt of one of the listed offenses; a felony in which the defendant personally used a
dangerous inmate; an offense resulting in lifetime sex offender registration; a conspiracy to
commit one of the listed offenses.

Should those who are eligible for early parole consideration under Proposition 57, and its
subsequent regulations, be narrowed by this expansion of the definition of “violent felony?”

9. Petty theft v. Grand Theft

The current threshold amount to constitute grand theft requires a taking or loss in excess of $950
which was established through legislation in 2010. (AB 2373 (Ammiano) Chapter 693, Statutes
0f 2010.) Prior to that change in the law, the amount was $400 or more which was established in
the 1982-83 Legislative Session. (Chapter 375, Statutes of 1982.) The previous amount of $200
was established in 1923; up to that time, the threshold amount was $50. As pointed out by the
committee analysis for AB 2372, “As measured by the change in the Consumer Price Index,
goods or services with a value of $400 today were worth only $184 in 1983. Expressed another
way, goods with a value of $400 in 1983 are worth $870 today. Thus, many crimes that qualify
as grand theft today would not have been grand theft in 1983. Theft of property worth $870 in
2010 dollars (for example, a leather coat) could not have been grand theft in 1983 when the
current theft thresholds took effect.” (Assem. Comm. on Public Safety, Analysis of Assem. Bill
No. 2372 (2009-2010 Reg. Sess.) as amended Mar. 11, 2010, p. 2.)

Grand theft is punishable as a “wobbler,” meaning that it may be punished as either a felony or
misdemeanor. (Penal Code, § 489 (c).) Prior to Proposition 47, most theft offenses had to meet
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the $950 threshold in order to be charged as a felony. This threshold did not apply to certain
offenses such as receiving stolen property, fraud and forgery which were punishable as wobblers.
Also, in cases of retail theft, prosecutors had the option of charging a person with second degree
burglary, which was punishable as a wobbler without having to reach the $950 threshold.
However, the provisions of Proposition 47 specifically required that the crime of “shoplifting” be
punished as a misdemeanor. “Shoplifting” was defined by the initiative as “entering a
commercial establishment with intent to commit larceny while that establishment is open during
regular business hours, where the value of the property that is taken or intended to be taken does
not exceed $950.” (Pen. Code, § 459.5; Proposition 47, approved by California voters on Nov. 4,
2014.)

10. Shoplifting and Petty Theft

This bill provides that the shoplifting and petty theft provisions created by Proposition 47 do not
apply to forgery, unlawful sale, transfer or conveyance of an access card, theft from an elder,
receiving stolen property, embezzlement, identity theft or theft or unauthorized use of a vehicle.

If the amount taken for the above crimes is less than $950, should they always be charged as a
felony?

11. New Petty Theft with Two Priors
In general, petty theft and shoplifting are misdemeanors. (Penal Code §§ 459.5, 490; 490.2)

Existing law provides that a person who is convicted of petty theft and is required to register as a
sex offender, or who has a prior conviction for a violent or serious felony and a prior conviction
of petty theft, grand theft, specified elder abuse, auto theft, burglary, carjacking, robbery, or
felony receiving stolen property shall be punished by a wobbler. (Penal Code § 666)

This bill creates a new petty theft with a prior providing a person convicted of petty theft or
shoplifting where the value exceeds $250 shall be punished by a wobbler if the person has two or
more separate offenses for one of the following: petty theft; shoplifting; grand theft; burglary;
carjacking; robbery; elder or dependent adult abuse; receiving stolen property; unlawful taking or
driving of a vehicle; forgery the unlawful sale; transfer, conveyance or forgery; or use of an
access card; or, identity theft.

12. Changes to Parole
a. Standard of review and factors to be considered

Existing regulations provide that when conducting a review on the merits for parole
consideration:

The hearing officer shall weigh the factors in subsections (b) through (h) and,
based on the totality of the circumstances, determine if the inmate poses a
current, unreasonable risk of violence or a current, unreasonable risk of
significant criminal activity. The inmate shall be approved for release if factors
aggravating the inmate's risk do not exist or if they are outweighed by factors
mitigating the inmate's risk. When weighing the factors aggravating and
mitigating the inmate's risk, the hearing officer shall take into account the
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relevance of the information based on the passage of time, the inmate's age, and
the inmate's physical and cognitive limitations. The factors are set forth as
general guidelines; the importance attached to any factor or combination of
factors in a particular case is left to the judgment of the hearing
officer.(emphasis added)

The regulations then set forth factors to be considered. (15 CCR §2449.5)

This bill instead provides that the standard of review shall be “whether the inmate will pose
an unreasonable risk of creating victims as a result of felonious conduct if released from
prison.” If further codifies a list of factors that “shall be considered” some of which are
included in existing regulations. They include a list of fifteen factors that focus on the
commitment offense and a separate list of eleven factors that include five additional factors
that focus on the commitment offense and six factors that include present behavior and
circumstances.

Is there a reason codify the factors that shall be considered in parole? Should the standard
of review be changed from the current standard?

b. Notice

This bill creates a new requirement that prior to conducting a review for early parole,
CDCR shall provide notice to the prosecuting agency or agencies and to registered victims
and shall make reasonable efforts to locate and notify victims who are not registered.

It further provides that the prosecuting agency has the right to review all the information
available to the hearing officer, including but not limited to the inmates central file,
documented adult and juvenile criminal history, institutional behavior including both
rehabilitative programming and institutional misconduct, any input from a person or
organization advocating on behalf of the inmate and any information submitted by the
public.

It also allows prosecuting agencies, law enforcement and victims to “respond to the board in
writing” within 90 days. And requires BPH to notify the victims of the nonviolent offender
parole decision within 10 days.

Under existing regulations, prosecutors and victims already get notice of hearings. They
must respond within 30 days. They are not given access to the inmate’s central file. That
file may contain confidential information that even the inmate does not have access to. (15
CCR § 2449.3)

Does it make sense to make changes to regulations that have been through the process and
well litigated?

c. Consideration of entire criminal history

Existing law provides that a panel or BPH sitting en banc, shall grant parole to an inmate
unless it determines that he gravity of the current convicted offenses or offenses, or the
timing and gravity of current or past convicted offenses is such that a consideration of the
public safety requires a more lengthy period of incarceration for this individual.
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In addition, this bill provides that the panel or BPH, sitting en banc, shall consider the entire
criminal history of the inmate, including all current or past convicted offenses, in making
this determination.

It is unclear why this is necessary since BPH considers past criminal history based on their
regulations. (15 CCR 2449.5)

d. Copies of record

Existing law requires CDCR to give local law enforcement specified information regarding
a paroled inmate or an inmate placed on PRCS. In addition to the current information that
must be turned over, this bill would require copies of the record of supervision during any
prior period of parole also be given to local law enforcement.

13. Probation/PRCS

Existing law provides that if the supervising county agency determines that intermediate
sanctions are not appropriate they shall petition the court to revoke, modify or terminate PRCS.
This bill would also provide that a petition to revoke, modify or terminate PRCS shall be filed if
the supervised person has violated the terms of release for a third time. Does this bill remove
discretion from probation officer to determine whether the violations are serious enough to
require a revocation, modification or termination? Are all violations the same?

Existing law provides that at any time during the period of PRCS, if a peace officer has probable
cause to believe the subject is violating a term or condition of the person’s release, the officer
may make a warrantless arrest and bring the person before the supervising agency. This bill
expands that provision to include probation officers and expands it to include a person who has
failed to appear at a hearing to revoke, modify or terminate PRCS.

Existing law provides for flash incarceration when a person violates conditions of PRCS. This
bill would require notice to the court, public defender, district attorney and sheriff for each
imposition of flash incarceration.

14. Proposed Initiative to Undo Recent Criminal Justice Reform Measures

A proposed initiative for the November 2018 ballot would make changes to recent laws enacted
by Proposition 47 (approved by California voters on November 4, 2014) and 57 (approved by
California voters November 8, 2016). This ballot initiative was introduced by a coalition of law
enforcement and victims’ advocate groups.

The ballot initiative contains many provisions similar to the ones in this bill. Specifically, the
ballot initiative would expand the list of crimes defined as a “violent felony” making persons
convicted of those crimes ineligible for the earlier parole provisions of Proposition 57.
Additionally, the initiative would create a new felony for any person who has committed theft for
the third time for goods that are valued at more than $250. Proposition 47 required shoplifting of
goods valued at $950 or less to be charged as a misdemeanor. The initiative would also reinstate
DNA collection for offenders convicted of crimes that Proposition 47 reduced from felonies to
misdemeanors.
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According to the Secretary of State’s website, the initiative has qualified for the November 2020

ballot.
17. Argument in Support
The Riverside Sheriffs’ Association supports this bill stating:

The Riverside Sheriffs’ Association is proud to support your SB 710 that corrects
the unintended and dangerous consequences of recent criminal justice reform
measures.

SB 710 accomplishes this by: 1. Reinstating DNA collection for certain crimes that
were reduced to misdemeanors; 2. Reclassifying specific violent crimes as “violent
felonies” to ensure individuals convicted of these crimes are not eligible for early
release; 3. Expands parolee oversight and strengthen penalties for parole violations;
and 4. Restoring accountability for serial thieves.

Take Prop. 57 for example. Approved by the voters in 2016, Prop. 57 enables
individuals convicted of nonviolent felonies to be eligible for parole once they
have completed the full sentences for their primary offense. Unfortunately, in
practice, Prop. 57 is not limited to non-violent offenders. In fact, a California
Appellate judge recently ruled that a felon convicted of stabbing his girlfriend with
a butcher knife, forcibly molesting his 11-year-old niece, and gang raping a 17-
year-old pregnant teenager is now eligible for early release under Prop. 57. Violent
criminals like this man were not the felons the voters believed would be released
early when they passed Prop. 57.

18. Argument in Opposition
The California Public Defenders Association oppose this bill stating:

This bill, and in particular the provisions regarding the collection of DNA and
narrowing of the shop-lifting statute are inconsistent with the intent of the voters
and the will of the people who overwhelming passed recent criminal justice
reforms and who believe this state needs to end mass incarceration. Long prison
sentences do not make this community safer. This bill, if passed into law would roll
back the very reforms that seek to treat people addicted to drugs rather than send
them to prison.

The expansion of crimes for which a DNA sample will be required will add to the
already disproportionate number of racial minorities whose DNA has been
collected and added to the DNA database. Additionally, there is simply no data to
suggest that individuals who have been convicted of non-violent misdemeanor drug
and theft-related offenses are more likely to commit future criminal offenses or that
inclusion of these particular offenders will produce DNA hits that result in the
identification of perpetrators of violent criminal conduct more than inclusion of any
other type of offender in the database. Furthermore, this measure is expensive and
available funds for DNA testing should be used to eliminate the backlog of crime
scene evidence before it is used to add individuals convicted of misdemeanors to
the database.
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Importantly, there are no studies which demonstrate that those who commit the
offenses included in bill are more likely than any other offenders to commit future
crimes. In other words, there does not appear to be any reason based in science why
these misdemeanor offenses have been chosen over any other misdemeanors.

-- END —



