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PURPOSE

The purpose of this bill is to require law enforcement agencies and prosecutors to adopt
policies for the arrest and prosecution of drug possession charges to ensure reliable and
accurate identifications of controlled substance.

Existing law generally regulates the use of some tools by law enforcement and generally
prescribes what can be used as evidence in a prosecution.
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Existing law makes the possession of controlled substances a misdemeanor. (Health and Safety
Code §§ 11350; 11377)

This bill provides that all law enforcement agencies and prosecutorial entities shall adopt policies
for the arrest and prosecution of controlled substances to ensure reliable and accurate
identifications of controlled substances and to maintain the integrity of convictions.

This bill provides that the policies shall ensure that unless a test from a crime laboratory confirms
the presence of a controlled substance in a sample, a colorimetric field drug test conducted by a
law enforcement agency shall not be used for any of the following reasons:

a) By alaw enforcement agency for a determination of probable cause for an arrest of drug
possession.

b) By a prosecutor for when deciding whether to charge a person for drug possession.

c) By aprosecutor as evidence against a defendant charged with a violation of drug
possession in an arraignment or preliminary hearing.

d) By a court for a conviction or sentencing for drug possession.

This bill provides that when a colorimetric field dug test is used for any reason, an individual
who pleads guilty to a drug possession violation shall be entitled wo withdraw the plea and
move for a dismissal of charges if a confirmatory laboratory test finds that there was not
controlled substance in the sample.

This bill provides that the defendant may request a confirmatory test at any time during the
pendency of the case or, subsequent to the entry of the plea, up to a year after the adjudication of
the case.

This bill provides that if the defendant pleads guilty without an attorney, the court shall advise
them of their right to a confirmatory lab test.

This bill provides that for this section “colorimetric field drug test” means a filed-testing drug kit
that consists of color test reagents for the preliminary identification of narcotics in their pure or
diluted forms. It does not apply to kits that use a thin layer of chromatography as the
identification procedure nor to kids that identify drugs in bodily fluids.

COMMENTS
1. Need for This Bill
According to the author:

Senate Bill 912, the Requiring Objective and Accurate Drug (ROAD) Testing Act,
prohibits law enforcement agencies from using the results of a colorimetric field
drug test — already abandoned by the California Highway Patrol and a number of
police departments — as probable cause for arrest or as the basis for a drug
possession charge prior to a confirmatory test from a crime laboratory.

With accurate, scientific alternatives available, there is no reason to rely on junk
colorimetric tests to make arrests when a suspicious substance is discovered in the
field. Inaccurate drug tests like these — which have falsely implicated generic
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household items such as powdered milk, folic acid, and vitamins in egregious cases
—undermine basic principles of justice and fairness and their use is unacceptable
now that the risk of wrongful conviction has been confirmed.

2. Colorimetric Field Drug Tests

Colorimetric field drug tests are filed drug testing kits that are designed to show the presence of a
narcotic by turning a specified color. They are also known as “presumptive field drug test kits.”
They show that a specified type of narcotic may be present by changing to a color—green,
purple etc. Whether they color is there is determined by the person doing the testing. They are
inexpensive and some law enforcement agencies nationwide have used these tests to arrest
people for possession of illegal narcotics and the arrest can often lead to guilty pleas before
further testing is done.

A study by the Quattrone Center for the Fair Administration of Justice at the University of
Pennsylvania Carey Law School used survey data and national estimates of drug arrests to
determine the impact of presumptive tests. They found that approximately 773,000 of the more
than 1.5 million drug arrests in the United States involve colorimetric presumptive tests. In part
they found:

“Presumptive field drug test kits are known to produce ‘false positive’ errors and
were never designed or intended to provide conclusive evidence of the presence of
drugs,” says Ross Miller, Quattrone Center Assistant Director and lead author of
the report. “But in our criminal legal system, where plea bargaining is the norm and
actual fact-finding by trial is exceedingly rare, these error-prone tests have become
de facto determinants of guilt in a substantial share of criminal cases in the United
States and, as a result, a significant cause of wrongful convictions.”

Although originally developed as a preliminary-only testing method due to their
unreliability and unknown false-positive rate, widespread use of these tests has
negatively impacted the entire criminal justice process. Almost 90% of prosecutors
surveyed by the Quattrone Center reported that guilty pleas are permitted in their
jurisdictions without verification of the field test by an accredited toxicology
laboratory. Further, 67% of drug labs in the national sample reported that they are
not asked to review samples when the case is resolved by plea agreements, and
24% do not receive samples for testing when there are field test results available.
Even when labs do receive samples, 46% reported that they do not conduct a
confirmatory test if a guilty plea has already been filed for a case.

The report also details racially disparate impacts resulting from these tests, finding
that a Black individual is three times more likely to experience a drug arrest with a
false positive from a field test compared to a white individual. (University of
Pennsylvania, Carey law “’False Positive’ field drug Tests Lead to Wrongful
Convictions” January 9, 2024 https://www.law.upenn.edu/live/news/16363-false-
positive-field-drug-tests-lead-to-wrongful)

The Quattrone report made a number suggestions regarding policy reforms:
e Conduct regular blind audits of cases involving presumptive testing to determine rates of
false positives.
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e Use more accurate presumptive tests that identify compounds by structural information
(e.g. Raman spectroscopy) rather than simply by the presence of chemical groups.

e Limit or forbid the use of colorimetric presumptive field tests.

e Should field test kits continue to be used in simple drug possession cases, adopt a cite-
and-release policy to avoid the coercive effect of detention and its impact on wrongful
convictions.

e Require confirmatory testing whenever a guilty plea is accepted, with the right to
withdraw the guilty plea following a no-controlled substance finding
(https://www.law.upenn.edu/live/files/12890-fdt-guilty-until-proven-innocent)

The suggestions in the U Penn report are consistent with the much earlier USDOJ
recommendations in a 2000 report.

The U.S. Department of Justice, Office of Justice Programs, National Institute of
Justice, in its publication "Color Test Reagents/Kits for Preliminary Identification
of Drugs of Abuse NIJ Standard-0604.01" (2000) includes in its list of
"requirements" item 4.1.4 General, which provides:

a) A statement that the kit is intended to be used for presumptive identification
purposes only, and that all substances tested should be subjected to more definitive
examination by qualified scientists in a properly equipped crime laboratory.

b) A statement that users of the kit should receive appropriate training in its use and
should be taught that the reagents can give false-positive as well as false-negative
results.

c) A discussion of the possibility of reagent and/or sample contamination and
consequent misleading results.

d) A discussion of proper kit storage in buildings and vehicles.

In an unpublished 2018 Imperial Superior Court case looking at whether colorimetric tests
could be used as evidence at grand juries used to prosecute persons incarcerated at CDCR
facilities, it was clear that the guards conducting the colorimetric tests at those facilities
were not aware that there can be false positive tests. (People v Chacon April 24, 2018 Case
No. JCF36904 and combined cases) Based on their unreliability and the fact that some of
the tests had not been validated, the court found that the tests alone were not sufficient as
proof that the defendant’s possessed drug, but stated they were giving no opinion on their
utility in the field.

According to background provided by the author:

Several states and police departments across the country have recognized the risks
in relying on colorimetric field test results to identify a substance. California
Highway Patrol protocols state that departmental personnel shall not perform
presumptive field tests solely to confirm the presence of suspected narcotics.
Protocols instead ask that the substance suspected of being a narcotic be packaged
and sent to the appropriate lab for identification. In September 2023, in Florida, the
Jacksonville Sheriff’s Office instructed officers to stop using the colorimetric tests
after they discovered that Benadryl and other over-the-counter medications could
yield false positive results from these tests. In an investigative report in Georgia in
2017, reporters found 145 instances of false positive results that year that were later
found negative by confirmatory testing. These results included 64 false positive
results for methamphetamines.
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3. Requires Law Enforcement and Prosecutorial Entities to Develop Policies

This bill would require all law enforcement agencies and prosecutorial entities to adopt
policies for the arrest and prosecution of controlled substances to ensure the reliable and
accurate identification of controlled substances and to maintain the integrity of convictions.
The bill provides that the policies shall provide that unless a test from a crime laboratory
confirms the presence of a controlled substance in a sample, a colorimetric field drug test
conducted by a law enforcement agency shall not be used for any of the following reasons:
e By alaw enforcement agency for a determination of probable cause for arrest for
possession of a controlled substance.
e By a prosecutor when deciding whether or not to chare a person for possession of a
controlled substance.
e By aprosecutor as evidence against a defendant charged with possession of a
controlled substance.
e By a court for conviction or sentencing for possession of a controlled substance.

These requirements are in line with the recommendations of those who have studied the
use of colorimetric tests. If they are used there needs to be a follow up test to confirm the
substance before a person is prosecuted. At some point, the author may wish to clarify that
a person could be arrested by cite and release after a colorimetric test but not held in solely
because of the test, if that is what is intended.

The bill further provides that if a colorimetric field drug test is used for any reason, an
individual who pleads guilty to possession of controlled substances shall be entitled to
withdraw the plea and move for dismissal of charges if a confirmatory sample test find
there was not controlled substance in the sample. Existing law provides that controlled
substances taken as evidence shall be destroyed no sooner than 60 days after the case is
final. (Penal Code §1417.6) In a misdemeanor a notice of appeal must be filed within 30
days, so in many cases the case will be final after that 30 days. The author may wish to
consider amending Penal Code Section 1417.6 to provide that controlled substances that
have not been subject to an in lab test should not be destroyed for one year after
judgement.

A defendant may request a confirmatory test at any time during the pendency of the case,
or subsequent to the entry of a plea, up to a year after the adjudication of the case.

If the defendant pleads guilty without an attorney, the court shall advise them their right to
a confirmatory the lab test.

4. Argument in Support
The California Innocence Coalition supports this bill stating:

Each year, according to the 2023 study from the Quattrone Center for the Fair
Administration of Justice at the University of Pennsylvania, over 750,000 people
are arrested based on field drug test kits, known to give false positives. The report
found that every year, approximately 30,000 drug-related arrests involve people
who do not possess illegal substances but are falsely implicated by presumptive
tests. The study noted that false positive rates of 15% and as high as 38% have been
observed, and determined that field drug test kits are likely the largest contributing
factor in wrongful arrests and convictions in the United States. In addition, the
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study determined that Black people were falsely arrested based on inaccurate field
drug tests at a rate three times higher than their white counterparts.

The Quattrone Center estimates that 216,886 people are arrested on drug charges in
California annually. Of those, an estimated 4,099 arrests involve individuals not
carrying controlled substances who are falsely implicated by presumptive tests. In
cases across the United States, cotton candy, powdered milk, sugar, lidocaine, folic
acid vitamins, bird feces, and even a loved one’s ashes produced positive results on
presumptive field tests.

Some departments across California are already leading the way in abandoning
these unreliable tests. The San Francisco, Santa Barbara, and Tracy Police
Departments, and the Kings, Madera, and Siskiyou County Sheriffs do not use the
colorimetric field tests and instead use accurate handheld electronic devices that
can identify an exact substance based on its chemical structure.

Due to the substantial risk of wrongful incarceration posed by the continued use of
presumptive field drug tests, we support SB 912, The ROAD Act, which will result
in justice for thousands of innocent people each year who are falsely implicated by
presumptive tests. Thank you for considering our support for this important
legislation.

5. Argument in Opposition

The California District Attorneys Association opposes this bill stating:

This bill would eliminate the ability for police officers to rely on colorimetric tests
for probable cause to arrest, and for prosecutors and the courts to use for the
purposes of probable cause, charging, or sentencing. SB 912 would apply to
possession of heroin, synthetic opioids (fentanyl), cocaine, and methamphetamine
pursuant to Health and Safety Code sections 11377 and 11350. SB 912 creates a
right for a person whose possession case involved the use of such tests who pled
guilty or was convicted in the absence of a confirmatory test to request a
confirmatory test up to a year post-conviction. The person would be entitled to a
dismissal if a confirmatory laboratory test finds there was no controlled substance.

This technology remains in use by both local law enforcement and federal law
enforcement for purposes of establishing probable cause when other presumptive
testing is unavailable. Furthermore, there is no definition of colorimetric test within
the bill leaving open the possibility that lateral flow immunoassay tests which are
strip tests used for testing fentanyl and xylazine at crime scenes where deaths have
occurred will not be permitted for determining probable cause despite the urgency
of determining the substance for a death investigation. These tests have been
commonly used in rapid COVID testing and pregnancy testing but would
potentially be unusable by law enforcement for probable cause determinations in
cases that begin as simple possession cases but evolve into larger investigations.
This law only applies to simple possession charges and would exclude possession
for sale cases potentially creating an Equal Protection issue.

-- END —



