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PURPOSE

The purpose of thisbill isto require all law enforcement agencies and prosecutorial entitiesto
adopt regulations for conducting photo lineups and live lineups with eyewitnesses.

Existing lawsets forth various aspects of criminal procedure.

This bill provides that all law enforcement agencies andaanatorial entities shall adopt
regulations for conducting photo lineups and linelips with eyewitnesses.

This bill provides that the regulations shall be developezhsure reliability and accuracy
suspect identifications.

This bill provides that in order to ensure reliability acdwracy, the regulations created pursuant
to this bill shall comply with the following req@ments at a minimum:

» Prior to conducting the identification procedunedas close in time to the
incident as possible, the eyewitness shall completandardized form
describing the perpetrator of the offense.
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» The investigator conducting the identification pdare shall use blind
administration or blinded administration during ttentification procedure.

* The investigator shall state in writing the reatiwat the presentation of the lineup was
not made by a person who was not aware of whicéopein the identification procedure
was suspected as the perpetrator.

* An eyewitness shall be instructed of the followipger to any identification
procedure:
0 The perpetrator may not be among the persons imdémification
procedure.
0 The eyewitness should not feel compelled to makidemtification.
o0 An identification or failure to make an identifica will not end the
investigation.

* An identification procedure shall be composed s #il fillers generally fit the
description of the person suspected as the petpeteand, in the case of a photo
lineup, the photograph of the person suspectedeagdrpetrator should resemble
his or her appearance at the time of the offendedars not unduly stand out.

* In a photo lineup, no writings or information conueg any previous arrest of the
person suspected as the perpetrator shall beevigilihe eyewitness.

* Only one suspected perpetrator shall be includeshynidentification procedure.
» All witnesses shall be separated when viewing antification procedure.

* Nothing shall be said to the eyewitness that migitience the eyewitness's
selection of the person suspected as the perpetrato

» If the eyewitness identifies a person he or shebes to be the perpetrator, all of
the following shall apply:

0 The investigator shall immediately inquire as te dyewitness'
confidence level in the accuracy of the identiiicat

o Information concerning the identified person sinall be given to the
eyewitness prior to obtaining the eyewitness'sastant of confidence
level and documenting the exact words of the eyess.

o The officer shall not at any time, validate theweipess’

* An electronic recording shall be made that incluoleth audio and visual
representations of the identification procedure,rgractions of the witnesses, and
the statements of the investigator.

This bill defines specified terms as follows:

» Blind: the administrator of an eyewitness idenéfion procedure does not know
the identity of the suspect.
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» Blinded: the administrator of an eyewitness idérdiion procedure may know
who the suspect is, but does not know where thagestisor his or her photo, as
applicable, has been placed or positioned in taetification procedure.

* Eyewitness: a person whose identification of aeoffierson may be relevant in a
criminal investigation.

* Photo lineup: a procedure in which an array oftpg@aphs, including a
photograph of the person suspected as the peigretfadn offense and additional
photographs of other persons not suspected offtelese, is displayed to an
eyewitness for the purpose of determining whethertyewitness is able to
identify the suspect as the perpetrator.

» Live lineup: a procedure in which a group of pesadncluding the person
suspected as the perpetrator of an offense and péhgons not suspected of the
offense, are displayed to an eyewitness for thpgae of determining whether
the eyewitness is able to identify the suspechaperpetrator.

* Investigator: the person conducting the live aotpHineup.

» Identification procedure: either a photo lineupdive lineup.

» Filler: either a person or a photograph of a persbo is not suspected of an
offense and is included in an identification prooed

* Photo lineup: a procedure in which an array oftpg@phs, including a
photograph of the person suspected as the pegretfadn offense and additional
photographs of other persons not suspected offteese, are displayed to an
eyewitness for the purpose of determining whethereyewitnesses is able to
identify the suspect as the perpetrator.

This bill makes a number of uncodified findings and dedlamat
COMMENTS

1. Need for This Bill

According to the author:

Compliance with best practices improves the rditgtnf valid eyewitness
identification. Eyewitness misidentification is tleading contributor to wrongful
convictions proven with DNA evidence nationally.Qalifornia eyewitness
misidentification contributed to 66 wrongful contirans, including 12 out of the
13 DNA-based exonerations. Wrongful convictionsoiring eyewitness
misidentification threatens public safety becaukenvan innocent person is
convicted the real perpetrator remains undeteatdccauld harm others. The
actual culprits in California’s DNA exoneration easvent on to be convicted of
9 additional violent crimes including 6 murders @apes.

There is currently no statewide standard requilemgenforcement to use best
practices. Although law enforcement agencies infSancisco, Alameda, Contra
Costa, and Santa Clara Counties are amongst sothe Gflifornia jurisdictions
that follow some of the recommended proceduXasionally, 19 states have
adopted state requirements for eyewitness ideatifin procedures including
Georgia, Nebraska, North Carolina, Ohio, Texas,\Alegt Virginia. These
evidence-based procedures have been endorsed Gglif@nia Commission on
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the Fair Administration of Justice, the Nationala#lemy of the Sciences, the U.S.
Department of Justice, the American Bar Associationl the International
Association of Chiefs of Police.

2. ldentification Procedures

This bill will require all law enforcement agencigsd prosecutorial entities to adopt regulations
for conducting photo lineups and live lineups vegrewitnesses. The bill sets forth minimum
requirements for these policies

According to the Innocence Projects sponsors:

SB 923 would put California in line with 19 othdates that have already adopted
best practices state-wide to improve eyewitnesstifigation procedures. The bill
mandates consistency between all law enforcemeamtcags in our state to follow
these practices: 1) that the administrator of grenéness procedure is blind or
blinded to the identity of the suspect to ensungtaess is not inadvertently cued
to select that person; 2) that appropriate fillnes used to make sure the suspect
does not stand out in any way; 3) that the eyewgng properly admonished prior
to the procedure informing them the perpetrator mraypay not be in the photo
array; 4) that the eyewitness provides a statewferinfidence following their
identification, and 5) that the entire procedureiieo recorded.

3. Recommendations of the Commission on the Fair Adnistration of Justice

The Commission on the Fair Administration of Justias created by SR 44 (Burton) in 2004.
Chaired by former Attorney General John Van de Kaiinpas a bi-partisan Commission; its
members were appointed by the Senate.

The Commission was formed to study and review theiaistration of criminal justice in
California, determine the extent to which that gsxchas failed in the past, to examine ways of
providing safeguards and making improvements intég the criminal justice system functions
and to make recommendations and proposals desigriather ensure that the application and
administration of criminal justice in Californiajisst, fair and accurate.

The first Report and Recommendations of the Comarisseleased on April 13, 2006, was on
the subject of eyewitness identification proceduresorder to reach their recommendations, the
Commission looked at reports from other commissiamailable research; guidelines adopted
by the U.S. Department of Justice, other statesSamda Clara County, California; and took
testimony at a public hearing on March 15, 200én of the twelve recommendations were
adopted unanimously with dissent by three memigetiset two remaining recommendations.
The Commission’s recommendations are as follbws:

* Double-blind identification procedures should biéiaed whenever practicable, so the
person displaying photos in a photo spread or dipgra lineup is not aware of the
identity of the actual suspect. When double-baddninistration is not practicable, other
double-blind alternatives should be considered.

! For a complete copy of the Commission’s repbi,dissent, and the response to the dissent, eashe
Commission’s Web site: http://www.ccfaj.org/indetxl.
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* When double-blind procedures are utilized, theafsequential presentation of photos
and lineup participants is preferred, so the wirisonly presented with one person at a
time. Photos or subjects should be presentedhishora order, and witnesses should be
instructed to say yes, no, or unsure as to eactomit@articipant. Sequential procedures
should not be used where double-blind administnasaot available. (Members
Lockyer, Fox and Totten dissented to this recomragod, see below.)

» A single subject show-up should not be used ifdh&iprobable cause to arrest the
suspect. The suggestiveness of show-ups shoutdribmized by documenting a
description of the perpetrator prior to the show+ugnsporting the witness to the
location of the suspect, and where there are nheiliftnesses they should be separated,
and lineups or photo spreads should be used faaingmg witnesses after an
identification is obtained from one witness.

» All witnesses should be instructed that a suspegst on may not be in a photo spread,
lineup or show-up, and they should be assuredatm&dentification or failure to make an
identification will not end the investigation.

» Live lineup procedures and photo displays shouldreserved on videotape, or
audiotape when video is not practicable. Whenot@ging is not practicable, a still
photo should be taken of a live lineup. Policelagitjon of necessary video equipment
should be supported by legislative appropriations.

» At the conclusion of a lineup, photo presentatamshow-up, a witness who has made
identification should describe his or her leveteftainty, and that statement should be
recorded or otherwise documented, and preservathe®¥ges should not be given
feedback confirming the accuracy of their idenéfion until a statement describing level
of certainty has been documented.

* A minimum of six photos should be presented in @tpispread, and a minimum of six
persons should be presented in a lineup. Theditefoils in photo spreads and lineups
should resemble the description of the suspechgat¢he time of the initial interview of
the witness unless this method would result inraeliable or suggestive presentation.

* Photo spreads and lineups should be presentedyto@oa witness at a time, or where
separate presentation is not practicable, withedsmsld be separated so they are not
aware of the responses of other witnesses.

» Training programs should be provided and requiogtlatin police in the use of
recommended procedures for photo spreads, showngbneups. The Legislature
should provide adequate funding for any trainingessitated by the recommendations of
this Commission.

» Training programs should be provided and requicegudges, prosecutors and defense
lawyers, to acquaint them with the particular riskgross-racial identifications, as well
as unreliable identification procedures, and treeafseexpert testimony to explain these
risks to juries. The Legislature should provideguhate funding for any training
necessitated by the recommendations of this Cononiss
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» The standardized jury instructions utilized in ejte@ss identification cases to acquaint
juries with factors that may contribute to unreletuentifications should be evaluated in
light of current scientific research regarding sroacial identifications and the relevance
of the degree of certainty expressed by witnessesurt. (Members Lockyer, Fox and
Totten dissented to this recommendation, see below.

» The Commission recognizes that criminal justicecpdures, including eyewitness
identification protocols, greatly benefit from omgg research and evaluation. Thus, the
Commission recommends the continued study of theesaof mistaken eyewitness
identification and the consideration of new or niiedi protocols.

Then Attorney General Lockyer and District Attoradyox and Totten did not agree that
sequential lineups should be designated as therpeefmethod and filed a dissent to that
recommendation. They believed that a recent istudy called into question the accuracy of
these types of lineups. In response to the disgenChair noted that the debate over
simultaneous vs. sequential lineups is not ovdre Minois study was considered by the
Commission but instead of relying on one studyy tiedied on other studies and
recommendations adopted in other jurisdictions Weate consistent. The Chair noted that the
recommendation “is simply at the present time, Bag®n our analysis of the available research,
sequential identification procedures are prefefred.

Then Attorney General Lockyer and District Attoradyox and Totten also did not agree with
the recommendation that the jury instruction bdwatad in light of current scientific evidence.
They noted that they “do not believe that this Cagsmon should be interjecting itself into the
development of jury instructions” which has beeledated to the Judicial Council by the Chief
Justice. In response, Chair Van de Kamp notedlieaddvisory Committee invites suggestions
and the Judicial Council regularly seeks comment.

4. The science on eyewitness ID

At the time of the Commission’s hearing on eyewssalentification, the lllinois study that the
dissenters to the Commission’s recommendationsd@ti part for their dissent had only been
recently released and had not been peer revie®ette that time it has been found that the
study was scientifically flawed, for example:

Gary Wells, one of the leading authorities on eyeess identification, and other
noted social scientists note that the experimestweat conducted according to
fundamental scientific principles, and thereforésfeo provide any scientific
validity or reliability. Specifically, the “expemnent” compared the sequential
procedure using double-blind administration togimeultaneous proceduadsent
double-blind administration. This lack of contraisthe study’s design is a fatal
scientific flaw, and “precludes any meaningful casons about the results.”

The Chief of Police of Norwood, Massachusetts gotlepartment in discussing why they
changed their eyewitness ID policies when he wadatlesley, MA noted in an article in

2 Gary Wells’ website:
http://www.psychology.iastate.edu/FACULTY/gwell§ifibis_Pilot_Program_on_Sequential_Double-
Blind_Identification_Procedures_reactions.pdf
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December 2014 that “[ijn October [2014], the NatibAcademy of Sciences (NAS) released the
first ever comprehensive report on the scienceyeivéness identification practices in the

United States. The repoftientifying the Culpritto which | had the privilege to contribute as a
committee member, recommended that law enforceadorit the following practices:

- train all law enforcement officers in eyewitness idntification

« conduct lineups and photo arrays blindly

+ establish standardized witness instructions

« immediately ask the witness about his or her levaf confidence in the identification
- videotape the entire eyewitness identification pradure

The reasons for these reforms are articulated sotdgtly in the report, but can be boiled down
to the following explanations:

- The NAS stressed the importance of providing bethuit and refresher training to law
enforcement on vision, memory, and the practicegtilice can employ to minimize
contamination and enhance the accuracy of theifaeitons they obtain.

+ Live and photo lineups should be conducted by rddidministrator. In the case of
double-blind lineups, neither the administrator th@ withess knows the identity of the
suspect. In instances where a smaller police agewky personnel to conduct a double-
blind lineup, the NAS recommends a “blinded” prasexiwhere the officer knows the
identity of the suspect but performs what is kn@sra “folder shuffle” to prevent him or
her from seeing which photo the eyewitness is wvigwiVith both methods, because the
administrator is effectively “blinded,” he or shanmot unintentionally convey any
gestures or clues which might prompt an eyewitt@ssake a selection.

« Law enforcement should develop standardized witimetguctions informing the
eyewitness that the perpetrator may or may nonlbled lineup and that the investigation
will continue regardless of whether a selectiomé&de. This will reduce the chance of the
eyewitness feeling pressure to make a selectionfdetr that the investigation will not
otherwise continue.

- After a selection is made, officers should immealiatake down a verbatim confidence

statement in which the eyewitness articulates hertam he or she is. This is important

because an eyewitness’s confidence can becomeenhfi@tween the time of an
identification and a possible trial. Having thewess describe his or her level of
confidence at the time an identification is madi pviovide juries with a useful tool for
judging the true level of confidence articulatedtbg eyewitness at the time of an
identification.

Identification procedures should be video-recorfilenh start to finish to preserve a

permanent record of the procedure.”

The article concluded stating:

This means that there is no longer any reasonhiefsor heads of law
enforcement departments to be skeptical aboutsbiilness of these practices, a
sentiment | can absolutely relate to. The scientlébate around these practices is
over, and this report provides law enforcement agsracross the country an
opportunity to update their eyewitness identifiocatpolicies with the strong,
scientifically supported practices.
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(Brook, William G. 111, “ When it Comes to ID Be$tractices the Science is Settled”
Community Policing Dispatckol. 7, Issue 12 December 2014
https://cops.usdoj.gov/htmli/dispatch/12-2014/eyeess id_best practices.asp

5. Santa Clara and Other Jurisdictions

In 2002, Santa Clara County, California adoptedumprotocol using double-blind and
sequential identification procedures similar to dnes in this bill. According to testimony at the
hearing held by the Commission on the Fair Admiatsin of Justice, “all law enforcement
agencies within Santa Clara County agreed to tbpol without dissent, and the protocol has
been successfully implemented for nearly four yeatisout complaint.® *

The US Department of Justice January 6, 2017 uddh&r recommendations on Eyewitness
Identification Procedures for Conducting Photo Asraand included many of provisions of this
bill including: using a blind or blinded procedureaking sure the fillers meet the basic
description of the perpetrator; and taking a cafitk statement as soon as the identification is
made.

19 states have required eyewitness identificagdorm among these are West Virginia; North
Carolina; Texas, Ohio, Nevada, Nebraska and Montana

6. Argument in Support
Root and Rebound support this bill stating:

Since 1989, 186 men and women in our state havefoead to have been
wrongfully convicted, and in over a third of thessses, mistaken eyewitness
identification was the basis for conviction. Mistakidentification by
eyewitnesses is a problem throughout the U.S. igiray the basis of nearly
seventy percent of convictions later overturnedbA nationwide. For the past
three decades, the problem has been studied shstialers in the criminal
justice system and social scientists. The resgltdegn recommendations of
evidence-proven practices that reduce the riskrohgful identifications and
wrongful convictions based on those identificatiomkile making it less likely
that rightful identifications will be successfulthallenged in court.

7. Argument in Opposition
The California Police Chiefs Association opposes Il stating:

In a study conducted by the University of Aberdd@mfessors Amina Memon
and Fiona Gabbert found that “sequential testimgels the choosing rates of both
younger and older adults such that they are mke¢ylto miss the target when
present.” Professors Memon and Gabbert went oaytéhere was a “tendency
for sequential testing to increase false identiitces among older adults.”

% «California Commission on the Fair AdministratiohJustice Report and Recommendations Regardieg Ey
Witness ldentification Procedures,” p. 3.

* Itis interesting to note that testimony at tharth 15, 2006, Commission hearing indicated th#ténexperience
of both Santa Clara County and the State of Negejethere was essentially no cost involved ireitheption of the
protocol.
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Furthermore, the studynproving Eyewitness ldentifications: Hennepin Ggim
Blind Sequential Lineup Pilot Projeaeported that Hennepin County
investigators “perceived no drop in number of gyadf achieved suspect
identifications.”

The added requirements from SB 923 would requiditiatal staff, which may
not be feasible for some departments. Specificdlthey are required to conduct
blind administration of procedures tit would requadditional officers to conduct
parts of the investigation which could prove todd@cult for our smaller agencies.
The bill would also require audio and visual redogg of the reactions of the
victims when conducting the lineups. The cost gblementing and maintain the
necessary equipment would put a strain on budgeitshveould potentially affect
day to day operations.

-- END —



