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PURPOSE

The purpose of this resolution is to apply to the United States Congress to call a constitutional
convention for the purpose of proposing a constitutional amendment to 1) affirm that federal,
state and local governments may adopt public safety regulations limiting aspects of firearms
acquisition, possession, public carry and use, and 2) impose national firearm regulations
related to background checks, transfers to individuals under 21 years of age, waiting periods,
and the possession of assault weapons.

Existing Federal Law

Existing law states that Congress, whenever two thirds of both Houses shall deem it necessary,

shall propose Amendments to this Constitution, or, on the application of the Legislatures of two
thirds of the several States, shall call a Convention for proposing Amendments, which, in either
Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by the
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Legislatures of three fourths of the several States, or by Conventions in three fourths thereof, as
the one or the other Mode of Ratification may be proposed by the Congress . . . . (U.S. Const.,
art. V.)

Existing law, the United States Constitution, provides that a well-regulated militia, being
necessary to the security of a free state, the right of the people to keep and bear arms, shall not be
infringed. (U.S. Const. Amend. 2.)

Existing law prohibits any person from “engaging in the business” of dealing in firearms or
ammunition in interstate or foreign commerce without a license. (18 U.S.C. § 922, subd. (a)(1).)

Existing law prohibits any licensed importer, dealer, manufacturer or collector from transporting
in interstate or foreign commerce any firearm to any person other than a licensed importer,
licensed manufacturer, licensed dealer, or licensed collector, with specified exceptions. (18
U.S.C. § 922 subd. (a)(2).)

Existing law prohibits any licensed importer, manufacturer, dealer or collector to sell or deliver
any firearm or ammunition to any individual who the licensee knows or has reasonable cause to
believe is less than 18 years of age, and, if the firearm or ammunition is other than a shotgun or
rifle (i.e., a handgun), to any individual who the licensee knows or has reasonable cause to
believe is less than 21 years of age. (18 U.S.C. § 922 subds. (b)(1), (c)(1).)

Existing law provides that no person may sell, deliver or otherwise transfer a handgun or
handgun ammunition to any person the transferor knows or has reasonable cause to believe is
under 18, subject to certain exceptions. (18 U.S.C. § 922 subd. (x).)

Existing law provides that a federally licensed dealer, importer or manufacturer shall not transfer
a firearm to any unlicensed person prior to conducting a background check on the individual
through the National Instant Criminal Background Check System (NICS), and imposes a specific
process in the case of a person less than 21 years of age. (18 U.S.C. § 922 subd. (t)(1).)

Existing law makes it unlawful for any person to sell or otherwise dispose of any firearm or
ammunition to any person knowing or having reasonable cause to believe that such person falls
into one of several prohibited classes. (18 U.S.C. § 922 subd. (d).)

Existing law prohibits several classes of individuals from shipping or transporting in interstate, or
possessing in or affecting commerce, any firearm or ammunition. (18 U.S.C. § 922 subd. (g).)

Existing State Law

Existing law generally prohibits the sale, lease or transfer of firearms unless the person has been
issued a license by the California Department of Justice, and establishes various exceptions to
this prohibition. (Pen. Code §§26500 — 26625.)

Existing law provides that a license to sell firearms is subject to forfeiture for any violation of a
number of specified prohibitions and requirements, with limited exceptions. (Pen. Code §§26800
—26915.)
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Existing law restricts delivery of a firearm within 10 days of the application to purchase, within
10 days of a submission to the DOJ of any correction to the application, or within 10 days of the
submission to the DOJ of any requisite fee. (Pen. Code, §§ 26815, subd. (a) & 27540, subd. (a).)

Existing law prohibits persons, corporations and firms from selling, loaning or transferring a
firearm to a minor or selling a handgun to an individual under 21 years of age, subject to limited,
specific exceptions. (Pen. Code § 27505, subds. (a), (b).)

Existing law prohibits licensed firearm dealers from selling, supplying, delivering, or giving
possession or control of a firearm to a person under 21 years of age, except for specified
individuals 18 years of age or older, including those with a hunting license, those who have been
honorably discharged from the military, or are active law enforcement officers. (Pen. Code §
27510.)

Existing law requires every licensed dealer to keep a register or record of electronic or telephonic
transfer in which specified information regarding firearm purchases must be recorded. (Pen.
Code §§ 28100, 28160)

Existing law generally requires a firearms dealer to record and forward certain firearm
transaction information, including firearm purchaser information, to the DOJ before completing
a sale, lease, or transfer of a firearm. (Pen. Code, §§ 28200 et seq.)

Existing law requires the DOJ, upon receiving the firearm purchaser information, to examine
records in order to determine if the firearm purchaser is prohibited by law from owning or
possessing a firearm. (Pen. Code, § 28220, subd. (a).)

Existing law states the intent of the Legislature to place restrictions on the use of assault weapons
and .50 BMG rifles and to establish a registration and permit procedure for their lawful sale and
possession. (Pen. Code § 30505.)

Existing law defines an “assault weapon” by specifying certain firearms such as the Beretta AR-
70, Armalite AR-180, all AK series rifles, and UZI, among others. (Pen. Code, § 30510.)

Existing law defines an “assault weapon” as also including a firearm with certain characteristics
such as a semiautomatic centerfire rifle with an overall length of less than 30 inches, a
semiautomatic pistol with a fixed magazine that can accept more than 10 rounds, and other
enumerated characteristics. (Pen. Code, § 30515.)

Existing law defines a “.50 BMG rifle” as a center fire rifle that can fire a .50 BMG cartridge and
is not already an assault weapon or machinegun, and additionally defines “.50 BMG cartridge” to
mean a cartridge with certain physical specifications. (Pen. Code §§ 30525, 30530).

Existing law prohibits, among other things, the giving or lending of any assault weapon, and
states that a violation is a felony punishable by four, six or eight years in county jail. (Pen. Code,
§ 30600.)

Existing law prohibits the possession of any assault weapon, except as provided, and states that a
violation may be a misdemeanor punishable by up to one year in county jail, or a felony
punishable by 16 months, or 2, or 3 years. (Pen. Code, § 30605.)
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Existing law provides an exception to assault weapon prohibitions for the sale, purchase, import,
or possession by the Department of Justice (DOJ), police departments, sheriffs’ offices, and other
specified law enforcement agencies for use in the discharge of their official duties. (Pen. Code, §
30625.)

Existing law provides an exception to the possession of an assault weapon for specified peace
officers for law enforcement purposes, whether they are on or off duty. (Pen. Code, § 30630,
subd. (a).)

This Resolution

This resolution finds that approximately 49,000 Americans died in 2021 as a result of gun
violence, and firearms are the leading cause of death for children under the age of 18 in the
United States and the most common method of both homicide and suicide.

This resolution finds that it is estimated that there are approximately 393 million firearms in
civilian hands in the United States as of 2023, meaning that firearms now outnumber people in
our country.

This resolution finds that gun safety laws are proven to lessen the scourge of gun violence, as
evidenced by the fact that since some of California’s most significant gun safety laws took effect
in the early 1990s, California has cut its rate of gun death in half, and the State’s gun death rate is
39 percent lower than the national average as of 2023.

This resolution tinds that precedents of the Supreme Court of the United States, including its
decision in New York State Rifle & Pistol Association, Inc. v. Bruen, 142 S. Ct. 2111 (2022),
have limited the ability of the States to enact and enforce reasonable restrictions on public carry
of firearms, and prompted challenges to many other common-sense regulations, such as those
allowing law enforcement officials to assess the potential dangerousness of individuals seeking
to obtain firearms and prohibit possession of firearms by those deemed dangerous, and those
restricting possession of certain particularly dangerous weapons, including weapons of war.

This resolution finds that modern technology and capabilities, including semi-automatic firing
mechanisms, capacity, range, accuracy, and use of specialized ammunition, of the firearms
commercially available today make them far more lethal than anything the Founders could have
imagined in the 18™ century, when most weapons needed to be reloaded after every shot.

This resolution tfinds that common sense public safety regulations limiting aspects of firearms
acquisition, possession, public carry, and use by individuals, including, but not limited to, the
types of firearms and ammunition that private individuals may possess, categories of private
individuals who may not acquire or possess firearms, and locations where private individuals
may carry firearms, as well as procedures to ensure that individuals possessing or seeking to
acquire or publicly carry firearms will not pose a threat to the safety of themselves or others or
use a firearm in furtherance of otherwise unlawful conduct, are proven to save lives.

This resolution finds that amending the United States Constitution as described in the resolution
will ensure that federal, state, and local government can effectively pursue common-sense
solutions to this deadly nationwide problem, consistent with the understanding that throughout
American history private individuals have possessed firearms for home defense, hunting, and
recreational purposes.
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This resolution finds that Article V of the Constitution of the United States requires the United
States Congress to call a constitutional convention upon application of two-thirds of the
legislatures of the several states for the purpose of proposing amendments to the United States
Constitution.

This resolution resolves that the Legislature of the State of California applies to the United States
Congress to call a constitutional convention for the purpose of proposing a constitutional
amendment that would do either, or both, of the following:

e Affirm that federal, state and local governments may adopt public safety regulations
limiting aspects of firearms acquisition, possession, public carry, and use by individuals,
and that such regulations are consistent with the Second Amendment to the United States
Constitution and the understanding that throughout American history private individuals
have possessed firearms for home defense, hunting, and recreational purposes.

e Impose, as a matter of national policy, the following firearms regulations and
prohibitions: (a) universal background checks as a prerequisite to purchase or acquisition
of a firearm, (b) a prohibition on sales, loans or other transfers of firearms to those under
21 years of age, subject to limited exceptions, (c) a minimum waiting period after
purchase or acquisition of a firearm before that firearm may be delivered to the buyer or
acquirer, and (d) a prohibition on private possession of assault weapons and other
weapons of war.

This resolution resolves that this application is for a limited constitutional convention and does
not grant Congress the authority to call a constitutional convention for any purpose other than
those set forth herein and this application shall be void if ever used at any stage to consider any
constitutional amendments on subjects other than those specified in this resolution.

This resolution resolves that this application shall be considered as covering the same subject
matter as applications from other States to the United States Congress to call a convention to
propose a constitutional amendment for each respective purpose set forth herein; and this
application shall be aggregated with such applications for the purpose of attaining the two-thirds
of States necessary to require Congress to call a limited convention on each respective subject,
but shall not be aggregated with any other applications on any other subject.

This resolution resolves that the State of California intends that this application shall constitute a
continuing application, considered together with any applications on the respective subject that
other States have adopted or may in the future adopt, until such time as two-thirds of the several
States have applied for a convention and said convention is convened by Congress.

This resolution resolves that the Chief Clerk of the Assembly transmit copies of this resolution to
various parties, including the President and Vice President of the United States, the Speaker of
the House of Representatives, the Minority Leader of the House of Representatives, the Majority
Leader of the United States Senate, the Minority Leader of the United States Senate, and to each
Senator and Representative from California in the Congress of the United States.
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COMMENTS

1. Need for This Resolution

According to the Author:

Of 10 deadliest mass shootings in this country, three have been at schools. People
gathered to experience joy and celebration at Pulse nightclub and the Las Vegas Strip
were massacred. We can no longer go to the grocery store or a concert and feel secure
in the idea that we will return home. The threat of violence in the form of a mass
shooting hangs over us all.

Presently, California has some of the strictest gun laws across this country. Many
were enacted in the early 1990s and led to the state have a gun death rate that is 37%
lower than the national average, according to the Centers for Disease Control and
Prevention.

Last year’s Supreme Court decision in the New York State Rifle & Pistol
Association, Inc. v. Bruen case changed the landscape of firearms regulation across
this country. Following the ruling, the office of California’s Attorney General deemed
some of California’s existing laws “unconstitutional and unenforceable.”

As an American, I strongly believe in and support the Second Amendment. As Chair
of Senate Public Safety Committee, it is my responsibility and duty to protect all
Californians through legislation; that legislation is actively in jeopardy.

SJR 7 specifically calls for an amendment to the U.S. Constitution, via a
Constitutional Convention, to enshrine four gun safety principles broadly supported
by Democrats, Republicans, independents, and gun owners.

2. Gun Ownership and Violence in America

Even to the casual observer, it is evident that America and its citizens have a unique cultural
attachment to firearms, one which remains unmatched by any other nation in intensity or
destructive potential. Although a precise accounting remains elusive, data collected over the past
several years has shown that at least since 2018, there have been more firearms in America than
Americans — according to a recent estimate by Switzerland-based Small Arms Survey, there are
120 guns for every 100 Americans. That is the highest rate of any country in the world, and more
than double the rate of the next country on the list.! Other research suggests that gun ownership
in America is highly concentrated — of the nation’s privately owned firearms, about half are
owned by 3% of the adult population, and 8% of gun owners own 10 firearms or more, a figure
amounting to 40% of the total number of privately owned guns in the United States.> Gun
ownership varies dramatically by state: California has the 81 lowest gun ownership rate in the

! Karp, Aaron. “Briefing Paper: Estimating Global Civilian-Held Firearms Numbers.” Small Arms Survey. SAS-BP-
Civilian-Firearms-Numbers.pdf (smallarmssurvey.org)

2 Azrael, Deborah et. al. “The Stock and Flow of U.S. Firearms: Results from the 2015 National Firearms Survey.”
The Russell Sage Foundation Journal of the Social Sciences, Volume 3, Number 5, October 2017, pp. 38-57. The
Stock and Flow of U.S. Firearms: Results from the 2015 National Firearms Survey (jhu.edu)
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nation, at 28.3%. By way of reference, Montana has the highest rate of gun ownership, at 66.3%,
and Massachusetts has the lowest, at 14.7%.3

Beyond gun ownership, the United States is an outlier when it comes to gun violence, especially
given its relative wealth and resources. Among the 40 largest countries in the world, the United
States in 2019 ranked 4™ in the world overall for homicides by firearm, after Colombia, Brazil
and Mexico, but ranks first in gun homicides for high-income nations, with 4.12 deaths per
100,000 population, followed distantly by Chile, with 1.82 deaths per 100,000.* Moreover, in
2020 and 2021, firearms contributed to the deaths of more children in the United States than any
other type of injury or illness. The child firearm mortality rate recently doubled from a low of 1.8
deaths per 100,000 in 2013 to 3.7 in 2021. According to the Kaiser Family Foundation, “in no
other similarly large, wealthy country are firearms in the top four causes of death for children
and teens, let alone the number one cause. U.S. states with the most gun laws have lower rates of
child and teen firearm deaths than states with few gun laws. But, even states with the lowest
child and teen firearm deaths have rates much higher than what peer countries experience.”
America’s singular status with regard to gun violence is also borne out by the number of mass
shootings we experience. As of July 2023, the United States is on track to have the most mass
shootings in a single year, and has already reached a record for this point in the year, with 28
mass murders and 430 mass shootings, 33 of which have occurred in California.® In total in
2023, gun-related deaths number more than 26,000, just over half of which were suicides.’

3. The Second Amendment

The Second Amendment to the U.S. Constitution provides, “A well regulated Militia, being
necessary to the security of a free State, the right of the people to keep and bear Arms, shall not
be infringed.” For about 150 years after the ratification of the Second Amendment in the Bill of
Rights in December 1791, there was little scholarly commentary about the provision, and until
2008, no law regulating the possession of firearms was found to be unconstitutional by the U.S.
Supreme Court.® However, into the latter half of the 20™ century, a scholarly debate formed
regarding whether the amendment protected an individual right (i.e. a private right of individuals
to keep and bear arms for their own defense), or a collective right (i.e. the right of a state to arm

3 https://americangunfacts.com/gun-ownership-statistics/

4“On gun violence, the United States is an outlier.” 31 May 2022. https://www.healthdata.org/news-
events/insights-blog/acting-data/gun-violence-united-states-outlier ; “U.S. Remains an Outlier in Firearm
Possession, Gun-Related Deaths.” U.S. News and World Report. 30 January 2023. How the U.S. Compares to the
World on Guns | Best Countries | U.S. News (usnews.com) ; See also Grinshteyn, Erin and David Hemenway,
“Violent death rates in the US compared to those of the other high-income counties, 2015.” Prev Med. 2019 Jun;
123:20-26. doi: 10.1016/j.ypmed.2019.02.026. Epub 2019 Feb 25. Violent death rates in the US compared to those
of the other high-income countries, 2015 - PubMed (nih.gov)

5 McGough, Matt et. al. “Child and Teen Firearm Mortality in the U.S. and Peer Countries.” Kaiser Family
Foundation. Published 18 July 2023. https://www.kff.org/global-health-policy/issue-brief/child-and-teen-firearm-
mortality-in-the-u-s-and-peer-countries/

6 “Six Months. 28 mass killings in the US. That’s the worst yet, and all but one case involved guns.” Associated
Press. 2 August 2023. https://apnews.com/article/mass-killings-record-gun-violence-
0174103c37756fe4d247fd15cd3bc009 ; other statistics drawn from https://www.gunviolencearchive.org/.

7 Ibid; “More than 25,000 people killed in gun violence so far in 2023.” ABC News. 3 August, 2023.
https://abcnews.go.com/US/116-people-died-gun-violence-day-us-year/story?id=97382759

8 “Interpretation and Debate: The Second Amendment.” National Constitution Center.
https://constitutioncenter.org/the-constitution/amendments/amendment-ii/interpretations/99 ; Erwin
Chemerinsky, Constitutional Law: Principles and Policies (5th ed., 2015) The Second Amendment Right to Bear
Arms, § 10.10, p.956.




SJR 7 (Wahab ) Page 8 of 15

its militia).” That debate, which was also unfolding in the federal courts of appeal, was ultimately
settled when the United States Supreme Court decided District of Columbia v. Heller, in which it
affirmed the individual rights interpretation of the Second Amendment, and held by a 5-4 vote
that the amendment protects a personal right to keep and bear arms for lawful purposes,
especially in one’s home, not the right of the states to maintain a militia.'° Two years after
Heller, the Supreme Court held in McDonald v. City of Chicago that the Second Amendment
applies to the states via incorporation through the Fourteenth Amendment. '!

After Heller and McDonald, challenges to various state and local gun laws soared, and as neither
decision set forth a standard for review to be used by lower courts in evaluating these challenges,
the circuit courts developed their own and began assessing the constitutionality of gun
regulations using a two-part test. First, courts asked whether the challenged law burdens conduct
protected by the Second Amendment. If not, the inquiry ended, but if the challenged law did
burden protected conduct, courts next asked whether, under the applicable type of means-end
scrutiny, the law was constitutional under that standard of review.!> While this higher bar did
spell the end of many federal, state and local firearm laws, the relatively limited applicability of
the Heller and McDonald decisions, as prescribed in the decisions themselves, allowed many
gun laws to stand. Indeed, the Court in McDonald underscored that:

It is important to keep in mind that Heller, while striking down a law that prohibited
the possession of handguns in the home, recognized that the right to keep and bear
arms is not ‘a right to keep and carry any weapon whatsoever in any manner
whatsoever and for whatever purpose.’ !

Since Heller, lower courts have upheld a wide range of gun laws as constitutional, including
concealed carry (CCW) restrictions, assault weapons bans, waiting period laws, design safety
standards, and many others.'* However, the latest landmark Second Amendment decision by the
Supreme Court constitutes a sea change in how courts will evaluate challenges brought under
that amendment.

In New York State Rifle and Pistol Association v. Bruen (2022), 142 S.Ct. 2111, the Court
considered the constitutionality of a New York State law requiring applicants for a license to
carry a concealed pistol on their person to show “proper cause,” or a special need distinguishable
from the general public, as well as good moral character, when applying for license. In a 6-3
decision along ideological lines, the Supreme Court ruled that the New York law’s “proper
cause” requirement was an unconstitutional violation of the Second Amendment. The Court held
that the “Second and Fourteenth Amendments protect an individual’s right to carry a handgun for
self-defense outside the home,” effectively establishing a constitutional right to publicly carry a
firearm under the Second Amendment.'> Moreover, the Bruen decision abrogated the existing
two-part test courts had been using in the wake of Heller and established a new test for

% Prior to 2008, most courts endorsed the “collective rights” view. See, e.g. Parker v. District of Columbia (D. D.C.
2004) 311 F. Supp. 2d 103, pp. 104-05 [noting that the “vast majority of circuit courts . . . reject[ed] an individual
right to bear arms separate and apart from Militia use”].

10 pistrict of Columbia v. Heller (2008) 554 U.S. 570.

1 McDonald v. City of Chicago (2010) 561 U.S. 742.

12 Congressional Research Service, “Post-Heller Second Amendment Jurisprudence,” pp. 12-13 (March 25, 2019).
13 McDonald at 786.

14 “The Supreme Court and the Second Amendment.” Giffords. https://giffords.org/lawcenter/gun-laws/second-
amendment/the-supreme-court-the-second-amendment/

15 Bruen, 142 S. Ct. at 2122.
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determining whether a law comports with the Second Amendment’s right to bear arms. Under
that test, in defense of a law regulating firearms, the government must show more than that the
regulation promotes an important governmental interest — rather, the law must be “consistent
with this Nation’s historical tradition of firearm regulation.”'® Under the Bruen decision, “how
and why the regulations burden a law-abiding citizen’s right to armed self-defense” matters, and
further, “Whether modern and historical regulations impose a comparable burden on the right of
armed self-defense and whether that burden is comparably justified are ‘central’ considerations
when engaging in an analogical inquiry.”!”

In applying this test to a torrent of new cases challenging state and local firearm regulations,
courts around the country have reached wildly diverging conclusions, resulting in a “patchwork
of decisions that leaves constitutional standards subject to the vagaries of district court filing
practices.”'® According to Giffords, as of June 2023 — a year since the Bruen decision — there
have been more than 450 decisions analyzing that case in a Second Amendment challenge to a
gun law, more than double the number of Second Amendment cases than there were in the first
year after Heller.'” Despite the fact that the majority of courts have upheld gun laws in the face
of challenges under Bruen, the success rate for these challenges is significantly higher than it was
for challenges under Heller.>* And a recent memo by Giffords suggests that in a minority of
cases, judges have egregiously misapplied the Bruen standard in order to deliberately strike
down long-standing gun safety laws despite their historical pedigree.?!

4. Federal Gun Laws

The genesis of firearm regulation at the federal level in the United States can be traced back to
the National Firearms Act of 1934 (NFA), which imposed restrictions on certain firearms and
established a tax system for their ownership. Since then, the evolution of federal gun laws has
been shaped by shifting perspectives on firearms by the American public, advancements in
firearm technology, and a growing tension between the individual rights of gun owners and the
imperatives of public safety. Key components of the existing federal framework for firearm
regulation were enacted by:

e The Gun Control Act of 1968 (GCA), which established modern licensing requirements
for firearm dealers and prohibitions regarding certain classes of persons prohibited from
possessing firearms. The GCA also established serialization requirements and minimum
ages for firearm purchases, and regulates the interstate sale of firearms.?

e The Firearm Owners Protection Act of 1986 (FOPA) liberalized many of the restrictions
on firearms sellers and repealed many provisions of the GCA. Critically, the FOPA

16 /d. at p. 2132-2133.

7 Ibid.

18 Charles, Jacob. “The Dead Hand of a Silent Past: Bruen, Gun Rights, and the Shackles of History.” Duke Law
Journal, Vol. 73 (forthcoming). https://papers.ssrn.com/sol3/papers.cfm?abstract id=4335545 ; “New York’s Gun
Laws Sow Confusion as Nation Rethinks Regulation.” New York Times. 27 Feburary, 2023.
https://www.nytimes.com/2023/02/27/nyregion/new-york-gun-rules-supreme-court.html

19 Clark, Billy. “Second Amendment Challenges following the Supreme Court’s Bruen Decision.” Giffords. 21 June
2023. https://giffords.org/lawcenter/memo/second-amendment-challenges-following-the-supreme-courts-bruen-
decision/

20 See Charles (above) at pp.49 et. seq.

21 See Clark (above).

22 The GCA is codified at 18 U.S.C. §921 et seq. Many of the GCA’s provisions were initially enacted by the Federal
Firearms Act of 1938, which was repealed and expanded upon by the GCA.
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prevented the federal government from maintaining a centralized database of firearm
dealer records and loosened the requirements for what constitutes “engaging in the
business” of firearm sales for the purpose of a federal license.

e The Brady Handgun Violence Prevention Act of 1993 (Brady Act) imposed mandatory
background checks for gun purchasers prior the completion of a purchase. Initially, the
Brady Act imposed a 5-day waiting period for the background check before the
transaction may be completed, but that period was replaced with an instant check system,
which can be extended to three days when the results of the check are unclear. However,
individuals who have a federal firearms license or a state-issued firearms permit (such as
a CCW) are not subject to the waiting period.?

e In 1994, Congress enacted the Federal Assault Weapons Ban (AWB), which, until its
sunset 10 years later in 2004, prohibited the transfer and possession of specific semi-
automatic assault weapons and large-capacity ammunition feeding devices by civilians,
but only if they were manufactured after the ban went into effect.

e Most recently, the Bipartisan Safer Communities Act of 2022(BSCA) required additional
steps as part of a background check for 18-20 year olds wishing to purchase a long gun,
clarified which gun sellers must obtain a federal license and conduct background checks,
added penalties for gun trafficking and straw purchasing, and prohibited persons
convicted of violent misdemeanors against “a current or recent former dating partner”
from possessing firearms for 5 years.?

Another key component of the federal framework is the National Instant Criminal Background
Check System, or NICS, which enables licensed firearm dealers to conduct rapid background
checks on potential gun buyers to determine whether or not they fall into a prohibited category.?

Despite persistent and pervasive gun violence in communities across the country, gun policy
remains a deeply divisive and highly polarized topic in the United States. According to a recent
survey conducted by Pew Research Center, just over half of Americans (53%) say that gun laws
should be stricter than they are, but almost the same number (51%) said that if it was harder for
people to legally obtain guns, there would be no difference or an increase in the number of mass
shootings. Additionally, the survey showed that 73% of Democrats consider gun violence to be a
very big problem for the country, while only 18% of Republicans say the same. However,
despite these conflicting views on the nature of the gun problem, the significant majority of
respondents favored the enactment of various gun control policies, including preventing people
with mental illnesses from purchasing guns (87%), making private gun sales and sales at gun
shows subject to background checks (81%), creating a federal government database to track gun
sales (66%), banning high capacity magazines (64%), and banning assault style weapons
(63%).2°

23 The Brady Act is also codified at 18 U.S.C. §921 et seq, as it primarily modifies the GCA. The Brady Act became
applicable to shotguns and rifles in 1998.

%The major provisions are codified at 18 USC §921 et. seq and 18 USC §§932-934. For more info on the BSCA, see
https://www.murphy.senate.gov/imo/media/doc/bipartisan safer communities act one pager.pdf

25 https://www.fbi.gov/how-we-can-help-you/more-fbi-services-and-information/nics/about-nics

26 “Amid a Series of Mass Shootings in the U.S., Gun Policy Remains Deeply Divisive.” PEW Research. 20 April 2021.
Amid a Series of Mass Shootings in the U.S., Gun Policy Remains Deeply Divisive | Pew Research Center
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While moments of extreme violence and tragedy have spurred reforms, federal gun laws in the
United States remain an incomprehensive and fragmented regulatory framework, molded by
ideological contention and occasional compromise. In the absence of a coherent and
thoroughgoing national policy on guns, many states have taken it upon themselves to enact more
robust laws and address issues not covered by the federal regime, California chief among them.

5. California Gun Laws

California has enacted some of the strictest and most comprehensive state gun laws in the nation,
earning it an “A” rating on the annual gun law scorecard issued by the Giffords Law Center to
Prevent Gun Violence.?’ California was a trailblazer in enacting assault weapons restrictions — it
enacted the Roberti-Roos Assault Weapons Control Act of 1989 (AWCA), which prohibited the
possession and transfer of over 50 specific brands and models of semi-automatic firearms.?3
AWCA also established the following legislative declaration, which remains a guiding principle
for California gun policy today:

The Legislature hereby finds and declares that the proliferation and use of assault
weapons poses a threat to the health, safety, and security of all citizens of this state.
The Legislature has restricted the assault weapons specified in [state law] based upon
finding that each firearm has such a high rate of fire and capacity for firepower that
its function as a legitimate sports or recreational firearm is substantially outweighed
by the danger that it can be used to kill and injure human beings.?

AWCA was augmented in 1999 to restrict acquisition and transfer of magazines that could hold
more than 10 rounds of ammunition.’® In 2004, AB 50 (Koretz, Ch. 494, Stats. of 2004), also
known as the .50 Caliber BMG Regulation Act of 2004 effectively banned the sale of all .50
BMG-caliber rifles in the state by including such weapons within the definition of “assault
weapon.” SB 118 (Committee on Budget, Ch. 29, Stats. of 2020), 2020’s public safety budget
trailer bill, further expanded the definition of “assault weapon™ to include semiautomatic
centerfire firearms that are not pistols, shotguns or rifles, and do not have a fixed magazine, but
do have other specific features.”!

In addition to defining which weapons constitute prohibited assault weapons, existing law
imposes various penalties for various conduct related to these weapons. Specifically, any person
who manufactures or causes to be manufactured, distributes, transports, or imports into the state,
keeps for sale, or offers or exposes for sale, or who gives or lends any assault weapon, with
limited exception, is guilty of a felony.*? Possession of an assault weapon is a wobbler. Recent
legislation authorized a prosecutor, in lieu of criminal prosecution for possession of an assault
weapon, to institute a civil action for an injunction, fine, and destruction of the firearm as a
nuisance.??

27 “Annual Gun Law Scorecard.” Giffords. https://giffords.org/lawcenter/resources/scorecard/#grading-the-
states?scorecard=CA

28 penal Code §§30500 et. seq.

29 penal Code §30505(a).

305B 23 (Perata), Ch. 129, Stats. of 1999; Firearms and magazines that were legally owned when the law went into
effect were grandfathered if they were registered with DOJ.

31 penal Code §30515(a).

32 penal Code §30600.

33 penal Code §30800, enacted by AB 879 (Gipson), Ch. 730, Stats. of 2019.
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California also maintains robust gun laws in the areas of background checks, minimum age
requirements, and waiting periods, and has some of the strictest gun purchasing policies in the
nation. Subject to narrow exceptions, existing law generally requires all firearm sales or transfers
to be completed through a licensed dealer.** When both parties to a sale or transfer are not
licensed, licensed dealers act as intermediaries, who must conduct the required background
checks and deliver the firearm to the transferee.®>> Additionally, licensed dealers are required to
verify the transferee’s age and identity prior to delivering any firearm, and are generally
prohibited from selling or transferring any firearm to people under the age of 21, subject to
limited exceptions.*® California law generally prohibits minors under 18 from possessing
firearms of any type, except in certain cases, such as the presence or consent of a
parent/guardian, or participation in competitive shooting, agricultural, ranching or hunting
activities.>’ For any firearm purchase, California law restricts a dealer from transferring a firearm
to a buyer within 10 days of purchase. The purpose of the waiting period is two-fold: first, it
allows the state’s Department of Justice to investigate and ascertain whether the individual is
prohibited from possessing or purchasing a firearm, and second, it provides a “cooling off”
period which is intended to prevent acts of violence and suicide attempts.>®

California’s lower levels of gun violence and gun deaths are likely attributable to its strong gun
regulations. For the last quarter century, at a time when most states saw increasing rates of
firearm violence, those rates in California have trended downward. According to Brady
California, from 1993 to 2017, California’s firearm mortality rate declined by 55 percent —
almost four times the decrease in the rest of the nation.>* According to the Centers for Disease
Control, California’s rate of firearm mortality is among the nation’s lowest, with 9 gun deaths
per 100,000 people in 2021, and 8.5 in 2020, representing the 8" and 7" lowest rates of gun
death, respectively.*? In the most recent year in which it collected data, Giffords found that
California’s gun death rate was 39 percent lower than the national average; California’s child
firearm mortality rate is 58% lower than the national average. ' The Author argues that enacting
specific, limited firearm restrictions at the national level that resemble various California gun
laws may yield similar results. This resolution seeks to affect that reform via an application to
Congress for a constitutional convention.

6. Article V Constitutional Convention

Amendments to the U.S. Constitution may be proposed either by two-thirds of both Houses of
Congress or by application of two-thirds of state legislatures calling for a constitutional

34 california’s Proposition 63, effective July 1, 2017, required the state DOJ to serve as the point of contact for
firearm purchaser background checks. Thus, dealers must initiate the background check required by federal law by
contacting the DOJ, and must furnish the DOJ with various information about the purchaser. (Penal Code §§ 28160,
28205).

35 penal Code §27545

36 penal Code §§ 27505, 27510.

37 penal Code §29610 et. seq.

38 penal Code §§ 26815, 27540

39 “Report: Trends in California Firearm Mortality Compared to the Rest of the U.S.” 14 October 2019. Brady
California | Brady California (bradyunited.org)

40 Stats of the States - Firearm Mortality (cdc.gov)

41 “Annual Gun Law Scorecard.” Giffords (see fn 27 for link.); Gun Safety Factsheet (ca.gov) ; see also “California
Has America’s Toughest Gun Laws, and They Work.” New York Times. 31 May 2022. California Has Toughest Gun
Laws in United States and Fewer Deaths - The New York Times (nytimes.com) ; for more information, see the
report recently released by the DOJ Office of Gun Violence Prevention, titled “Data Report: The Impact of Gun
Violence in California.” August 2023. https://oag.ca.gov/system/files/media/OGVP-Data-Report-2022.pdf
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convention for proposing amendments. Specifically, the U.S. Constitution provides that
“Congress, whenever two thirds of both Houses shall deem it necessary, shall propose
Amendments to this Constitution, or, on the application of the Legislatures of two thirds of the
several States, shall call a Convention for the proposing Amendments, which, in either Case,
shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by the
Legislatures of three fourths of the several States, or by Conventions in three fourths thereof, as
the one or the other Mode of Ratification may be proposed by the Congress . . .”+

All 27 current amendments to the U.S. Constitution have been first proposed by Congress. The
alternative method of state applications calling for a constitutional convention has been
attempted, driven by public perceptions of policy deadlock at the national level, but has not been
successful:

From the 1960s through the early 1980s, supporters of Article V conventions
mounted vigorous unsuccessful campaigns to call conventions to consider then-
contentious issues of national policy, including a ban on school busing to achieve
racial balance, restrictions on abortions, apportionment of state legislatures, and, most
prominently, a requirement that the federal budget be balanced, except in wartime or
other extraordinary circumstances. Although they came close to the constitutional
requirement, none of these campaigns attained applications from 34 states.*

The language of Article V does not provide a timeframe for when all applications must be
received to meet the two-thirds threshold. It is possible that the first application calling for a
constitutional convention may come decades before any others are received. As seen in previous
efforts, if a state believes its application is stale or no longer valid, that state legislature may a
pass resolution to rescind their application, although some constitutional scholars assert that once
an application is filed it cannot be rescinded. Additionally, it is possible for state legislatures to
submit conditional applications, for example an application that specifically states that their
applications would be rescinded upon Congressional action to adopt a similar amendment. Or a
state may specify that their application is valid only if a convention were limited to a specific
issue. Because no prior efforts to call a constitutional convention has to date met the two-thirds
(34 states) requisite, it is unclear whether the specific language of the state applications will be
followed or if the more broad language in Article V will apply.

Once the sufficient number of applications have been received, it appears that Congress is
required to call a convention. (““Congress ... shall call a Convention for the proposing of
Amendments ... .” U.S. Const., Art. V.) An issue that legal scholars have widely debated is the
scope of the convention authorized by Article V. Some believe that Article V only authorizes a
general convention which would be free to consider any amendment to the Constitution,
regardless of language in applications to limit the scope.** This assertion is supported by the
language in Article V which places no limitations on either the number or scope of amendments
that would be within a conventions purview.

Others believe that when the Framers of the Constitution drafted Article V, they intended a
limited convention, which would be restricted to consideration of issues specified by the states in
their applications, which is based on the assumption that the Framers did not want a complete

42.S. Const., art. V.

43 “The Article V Convention to Propose Constitutional Amendments: Contemporary Issues for Congress.”
Congressional Research Service; (Mar. 29, 2016).

4d. at p. 11.
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overhaul of the U.S. Constitution. Proponents of the limited convention model also argue that the
Article V convention is an agent of the states thus, the states are authorized to set a convention’s
agenda by specifying the issues it would address and Congress is obliged to call for an
appropriately limited convention.*’

Convention opponents raise the possibility of a “runaway convention,” which refers to a limited
convention that departs from the specified issues in the state applications and proceeds to
consider other proposals. Other scholars argue that even if such a scenario were to occur, Article
V requires any proposals that come from the convention to be ratified by three fourths of the
States or by Conventions in three fourths of the states.*

The choice of the mode of ratification of amendments lies in the sole discretion of Congress.
(U.S. Const., Art. V; United States v. Sprague (1931) 282 U.S. 716, 730-731.) Article V
authorizes Congress to choose between the submission of a proposed constitutional amendment
to state legislatures or submission to state conventions. Congress is also authorized to fix a
reasonable time for ratification. (Dillon v. Gloss (1921) 256 U.S. 368, 375-376.)

This joint resolution by the Senate and Assembly applies to Congress to call a limited
constitutional convention under Article V of the U.S. Constitution for the purpose of proposing a
constitutional amendment that would do either, or both, of the following:

1) Affirm that federal, state and local governments may adopt public safety regulations
limiting aspects of firearms acquisition, possession, public carry, and use by individuals,
and that such regulations are consistent with the Second Amendment to the United States
Constitution and the understanding that throughout American history private individuals
have possessed firearms for home defense, hunting, and recreational purposes;

2) Impose, as a matter of national policy, the following firearms regulations and
prohibitions:

a) Universal background checks as a prerequisite to purchase or acquisition of a
firearm;

b) A prohibition on sales, loans or other transfers of firearms to those under 21 years
of age, subject to limited exceptions;

¢) A minimum waiting period after purchase or acquisition of a firearm before that
firearm may be delivered to the buyer or acquirer, and,

d) A prohibition on private possession of assault weapons and other weapons of war.

This resolution specifies that this application for a limited constitutional convention does not
grant Congress the authority to call a constitutional convention for any purpose other than those
set forth in the resolution and declares that the application is void if this application is ever used
to consider any other constitutional amendment than that specified in the resolution. This
resolution prohibits the aggregation of this application with any other application on any other
subject not covered by this resolution.

Finally, this resolution states California’s intent that this application constitutes a continuing
application so that it may be considered together with any state applications on the respective
subjects specified in this resolution until two-thirds of the States have applied for the same type
of limited convention.

4 1d. at pp. 12-13.
4 Id. at pp. 15-16.
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7. Argument in Support
According to Women Against Gun Violence:

The frequency and severity of gun-related deaths are deeply troubling. In 2021,
approximately 49,000 Americans died as a result of gun violence — and gun violence
is now the leading cause of death for children in our country. The impact of this
violence reverberates through families, schools, workplaces, and neighborhoods,
leaving a trail of tragedy in their wake. It is our collective responsibility to address
this issue with urgency, determination, and bold action.

We support the goal of ensuring that our elected representatives can determine the
gun safety laws that are appropriate for their communities. We also support the
following gun safety measures outlined in the proposed resolution:

Raising the federal minimum age to purchase a firearm to 21
Mandating universal background checks

Instituting a reasonable waiting period before delivery of a firearm
Barring civilian possession of assault weapons

We need bold action now! We look forward to a day where needless gun deaths are a
thing of the past, and a future where lives can be saved as a result of the adoption of
your resolution, which is the first step to enshrining our Constitution, the Right to
Safety.

8. Argument in Opposition
According to Gun Owners of California:

Even though the resolution states that the request for an amendment would be
withdrawn if the delegates consider any other subjects, it is naive to believe this
would happen, plus it’s very clear that once a Constitutional Convention is called,
it cannot be undone. No resolution from the State of California will have any
binding authority on what could occur should a Convention actually be called.

Finally, a fact absent from the Governor’s national campaign in this regard is that
ratification requires the approval of % of all states. Given that 27 of the 50 States
have declared themselves “Constitutional Carry” and are actively working to
divest themselves of statutes that violate the Second Amendment, this is an
obvious unattainable goal.

Building on the legal precedents established by the United States Supreme Court
in Miller v US, Heller v Washington DC, McDonald v Chicago, Caetano v
Massachusetts, and New York State Rifle and Pistol Association v Bruen, the
Second Amendment has been defined as an individual right. What’s more,
neither Federal nor State governments can infringe on that right with gun control
laws that have no historical analog to the founding era based on text as informed
by history.

-- END —



